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QUESTIONS PRESENTED. 

Need the Civil Aeronautics Board grant a hearing before 
it denies an application for exemption filed by a large ir¬ 
regular carrier? 

Need the Civil Aeronautics Board grant a hearing before 
it revokes the license it had already issued to a large ir¬ 
regular carrier? 
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IN THE 

United States Court of Appeals 

Fob the District op Columbia Circuit. 

' • r ‘ ‘ * 

April Te&m, 1951. 


No. 11,095. 


COOK CLELAND CATALINA AIRWAYS, INC., 

Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, 
Respondent. 


Petition for Review of an Order of the Civil Aeronautics 

Board. 


BRIEF OF PETITIONER. 


JURISDICTIONAL STATEMENT. 

Cook Cleland Catalina Airways, Inc., is adversely af¬ 
fected and agrieved by the order of Respondent adopted 
April 13, 1949, amending § 292.1 (14 CFR 292.1) of the 



2 


Economic Regulations in its entirety; by the order of Re¬ 
spondent adopted the 21st day of December, 1950, denying 
exemption to petitioner; by the order of Respondent 
adopted the 28th day of March, 1951, denying reconsidera¬ 
tion to the Petitioner; and by order of Respondent adopted 
the 10th day of May, 1951, denying further reconsidera¬ 
tion and a hearing to Petitioner. This Court has jurisdic¬ 
tion to review these orders under Section 1006 of the Civil 
Aeronautics Act of 1938 (52 Stat. 1024, 49 U.S.C.A. § 646) 
and Section 10 of the Administrative Procedure Act (60 
Stat. 243, 5 TJ.S.C.A. § 1009). 

STATUTES INVOLVED 

Aj>ministbativb Pbocedtjbe Act: 

§ 1001. Definitions 

Order and adjudication 

(d) “Order” means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, or 
declaratory in form) of any agency in any matter other 
than rule making but including licensing. “Adjudication” 
means agency process for the formulation of an order. 

Incense and licensing 

(e) “License” includes the whole or part of any agency 
permit, certificate, approval, registration, charter, member¬ 
ship, statutory exemption or other form of permission. 
“Licensing” includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, with¬ 
drawal, limitation amendment, modification, or condition¬ 
ing of a license. 

§ 1004. Adjudications 

In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing,... 
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Notice of hearing and issues * 

(a) Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature there¬ 
of; (2) the legal authority and jurisdiction under which 
the hearing is to be held; and (3) the matters of fact and 
law asserted.... 

Procedure 

(b) The agency shall afford all interested parties oppor¬ 
tunity for (1) the submission and consideration of facts, 
arguments, offers of settlement, or proposals of adjustment 
where time, the nature of the proceeding, and the public 
interest permit, and (2) to the extent that the parties are 
unable so to determine any controversy by consent, hearing, 
and decision upon notice and in conformity with sections 
1006 and 1007 of this title. 

§ 1006. Hearings; presiding officers; powers and du¬ 
ties; BURDEN OF PROOF; EVIDENCE; RECORD AS BASIS FOR DECI¬ 
SION 

In hearings which section 1003 or 1004 of this title re¬ 
quires to be conducted pursuant to this section— 

r * , 

• • • • 

(c) ... no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record or 
such portions thereof as may be cited by any party and 
as supported by and in accordance with the reliable, proba¬ 
tive, and substantial evidence.... 

(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
with section 1007 .... Where any agency decision rests on 
official notice of a material fact not appearing in the evi¬ 
dence in the record, any party shall on timely request be 
afforded an opportunity to show the contrary. 
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§ 1007. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents op decisions; 

BECOBD 

In cases in which a hearing is required to be conducted 
in conformity with section 1006 of this title— 

• • • • 

(b) Prior to each recommended, initial, or tentative de¬ 
cision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reason¬ 
able opportunity to submit for the consideration of the offi¬ 
cers participating in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the decisions or rec¬ 
ommended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such ex¬ 
ceptions or proposed findings or conclusions. The record 
shall show the ruling upon each such finding, conclusion, 
or exception presented. All decisions (including initial, 
recommended, or tentative decisions) shall become part of 
the record and include a statement of (1) findings and con¬ 
clusions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented on 
the record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof. 

§ 1008. Imposition op sanctions; determination op ap¬ 
plications FOB LICENSES; SUSPENSION, REVOCATION, AND EXPI¬ 
RATION OP LICENSES 

In the exercise of any power or authority— 

(a) No sanction shall be imposed or substantive rule or 
order be issued except within jurisdiction delegated to the 
agency and as authorized by law. 

(b) In any case in which application is made for a li¬ 
cense required by law the agency, with due regard to the 
rights or privileges of all the interested parties or ad¬ 
versely affected persons and with reasonable dispatch, shall 
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set and complete any proceedings required to be conducted 
pursuant to sections 1006 and 1007 of this title or other 
proceedings required by law and shall make its decision. 
Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, no with¬ 
drawal, suspension, revocation, or annulment of any license 
shall be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or achieve 
compliance with all lawful requirements. In any case in 
which the licensee has, in accordance with agency rules, 
made timely and sufficient application for a renewal or a 
new license, no license with reference to any activity of a 
continuing nature shall expire until such application shall 
have been finally determined by the agency. 

* • 

§ 1009. Judicial eevtew op agency action 

Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion. 

Rights of review 

(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

Form and venue of 'proceedings 

(b) The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments, or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. . .. 
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Acts reviewdble 

(c) Every agency action made reviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial re¬ 
view. Any preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable shall be subject to 
review upon the review of the final agency action. Except 
as otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or deter¬ 
mined any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile shall 
be inoperative) for an appeal to superior agency authority. 

j Relief pending review 

(d) Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effec¬ 
tive date of any action taken by it. Upon such conditions 
as may be required and to the extent necessary to prevent 
irreparable injury, every reviewing court (including every 
court to which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action 
or to preserve status or rights pending conclusion of the 
review proceedings. 


Scope of review 

(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlaw¬ 
fully withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and conclusions 
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found to be (1) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; (3) 
in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of pro¬ 
cedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sections 
1006 and 1007 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by 
any party, and due account shall be taken of the rule of 
prejudicial error. 

Civil Aeronautics Act op 1938: 

§ 425. General powers and duties op the Board 

(a) The Board is empowered to perform such acts, to 
conduct such investigations, to issue and amend such orders, 
and to make and amend such general or special rules, regu¬ 
lations, and procedure, pursuant to and consistent with the 
provisions of this chapter, as it shall deem necessary to 
carry out such provisions and to exercise and perform its 
powers and duties under this chapter. 

§ 481. Certificate op public convenience and neces¬ 
sity 

(a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board 
authorizing such air carrier to engage in such transporta¬ 
tion * .. • 

• • • • 

(h) The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part. 
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if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten¬ 
tional failure to comply with any provision of this sub- 
chapter or any order, rule, or regulation issued hereunder 
or any term, condition, or limitation of such certificate: 
Provided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable time 
to be fixed by the Board, with an order of the Board com¬ 
manding obedience to the provision, or to the order (other 
than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the 
Board to have been violated. Any interested person may 
file with the Board a protest or memorandum in support of 
or in opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate. 

§ 482. Permits to foreign air carriers 

• • • • 

(g) Any permit issued under the provisions of this sec¬ 
tion may, after notice and hearing, be altered, modified, 
amended, suspended, canceled, or revoked by the Board 
whenever it finds such action to be in the public interest. 
Any interested person may file with the Board a protest or 
memorandum in support of or in opposition to the altera¬ 
tion, modification, amendment, suspension, cancelation, or 
revocation of a permit. 

§ 496. Classification and exemption of carriers 

(a) The Board may from time to time establish such just 
and reasonable classifications or groups of air carriers for 
the purposes of this subchapter as the nature of the serv¬ 
ices performed by such air carriers shall require; and such 
just and reasonable rules, and regulations, pursuant to and 
consistent with the provisions of this subchapter, to be ob¬ 
served by each such class or group, as the Board finds nec¬ 
essary in the public interest. 
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(b) (1) The Board, from time to time and to the extent 
necessary, may . . . exempt from the requirements of this 
subchapter or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the 
enforcement of this subchapter or such provision, or such 
rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air car¬ 
riers by reason of the limited extent of, or unusual circum¬ 
stances affecting, the operations of such air carrier or class 
of air carriers and is not in the public interest. 

(2) The Board shall not exempt any air carrier from any 
-provision of subsection (1) of section 481 of this subchapter, 
except that (A) any air carrier not engaged in scheduled air 
transportation, and (B), to the extent that the operations of 
such air carrier are conducted during daylight hours, any 
air carrier engaged in scheduled air transportation, may 
be exempted from the provisions of paragraphs (1) and 
(2) of such subsection if the Board finds, after notice and 
hearing, that, by reason of the limited extent of, or unusual 
circumstances affecting, the operations of any such air car¬ 
rier, the enforcement of such paragraphs is or would be 
such an undue burden on such air carrier as to obstruct its 
development and prevent it from beginning or continuing 
operations, and that the exemption of such air carrier from 
such paragraphs would not adversely affect the public in¬ 
terest. ... 

§ 646. Judicial review 

(a) Any order, affirmative or negative, issued by the 
Board under this chapter, except any order in respect of 
any foreign air carrier subject to the approval of the Presi¬ 
dent as provided in section 601 of this chapter, shall be 
subject to review by the circuit courts of appeals of the 
United States or the United States. Court of Appeals for 
the District of Columbia upon petition, filed within sixty 
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days after the entry of such order, by any person disclos¬ 
ing a substantial interest in snch order. . . . 

• • • • 

(d) Upon transmittal of the petition to the Board, the 
court shall have exclusive jurisdiction to affirm, modify, or 
set aside the order complained of, in whole or in part, and 
if need be, to order further proceedings by the Board. 
Upon good cause shown, interlocutory relief may be granted 
by stay of the order or by such mandatory or other relief 
as may be appropriate: Provided, That no interlocutory 
relief may be granted except upon at least five days’ notice 
to the Board. 

(e) The findings of fact by the Board, if supported by 
substantial evidence, shall be conclusive. . . . 

STATEMENT OF THE CASE. 

The order adopted April 13, 1949, amending § 292.1 of 
the Economic Regulations in its entirety was in form a 
“rale making” proceeding but was in reality an “adjudi¬ 
catory” proceeding. Hence, it was violative of § 1004 of 
the Administrative Procedure Act 

The order adopted the 21st day of December, 1950, deny¬ 
ing Petitioner’s application for exemption was an adjudica¬ 
tory proceeding and being issued without a hearing is vio¬ 
lative of § 1004 of the Administrative Procedure Act. 

The order adopted the 28th day of March, 1951, denying 
both Petitioner’s application for reconsideration and its 
application for hearing being issued without a hearing 
is violative of § 1004 of the Administrative Procedure 
Act 

The order adopted the 10th day of May, 1951, also denied 
petitioner’s further application for reconsideration and 
hearing and being issued without a hearing is violative of 
§ 1004 of the Administrative Procedure Act 
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SUMMARY OF ARGUMENT. 

I. Petitioner was entitled to a hearing before its appli¬ 
cation for exemption was denied because a hearing is re¬ 
quired by law—the Constitution, the Administrative Pro¬ 
cedure Act, and the Civil Aeronautics Act. Further, a hear¬ 
ing contemplates a decision upon a record—not upon mat¬ 
ters extraneous to a record, and a hearing is the only step 
affording Petitioner an opportunity to * 1 otherwise ’ 1 prove 
its case. 

II. Petitioner, was entitled to a hearing before its license 
was revoked. 


ARGUMENT. 

L Petitioner Was Entitled to Hearing Before Its Applica¬ 
tion for Exemption Was Denied. 

A. Hearing Required by Law 

The Administrative Procedure Act (5 TJSCA § 1004) re¬ 
quires “in every case of adjudication 1 required by statute 
to be determined on the record after opportunity for an 
agency hearing . . . the agency shall afford all interested 
parties opportunity for (1) the submission and considera¬ 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy by 
consent, hearing, and decision upon notice and in conform¬ 
ity with sections 1006 and 1007 of this title.” 

The Civil Aeronautics Act (49 TJSCA § 496(b)(2)) 2 re¬ 
quires that adjudications of the type herein complained of 

1 For definition of adjudication see 5 TJSCA $$ 1001 (d) and (e). 

2 The Civil Aeronautics Act prescribes that the Board may grant exemption 
applications if it finds “after notice and hearing, that, by reason of the 
limited extent of, or unusual circumstances affecting, the operations of any 
such air carrier, the enforcement of such paragraphs is or would be such an 
undue burden on such air carrier as to obstruct its development and pre¬ 
vent it from beginning or continuing operations, and that the exemption of 
such air carrier from such paragraphs would not adversely affect the public 
interest.” 
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shall be determined after opportunity for bearing. Re¬ 
spondent denied Petitioner’s application for exemption 
without affording the required opportunity for a bearing 
and despite Petitioner’s repeated requests therefor. 

B. Hearing Contemplates a Decision Upon a Record—Not 
Upon Matters Extraneous to a Record 

The Board has not determined upon the basis of the rec¬ 
ord before it whether the public interest would be adversely 
affected by granting Petitioner’s application, but denied 
Petitioner’s application upon the basis of matters extrane¬ 
ous to the record, “The basis for this denial is fully set 
forth in an order” 3 of the Board in the Coastal Airlines 
case as follows: 

“In seeking operating authority from the Board, the 
applicant is requesting that such authority take the 
form of an exemption from the normal requirements 
of section 401 of the Act which provide that an air car¬ 
rier shall not engage in air transportation without a 
certificate of public convenience and necessity and that 
such a certificate shall be issued only after notice and 
hearing and if the Board can make the required statu¬ 
tory findings. This is a privilege which we may grant, 
under section 416(b) of the Act, only if we fold that • 
enforcement of the Act would be an undue burden upon 
applicant and is not in the public interest. We are not 
able here to make such findings. Even if we were to 
concede that compliance with the certificate require¬ 
ments of section 401 of the Act would impose an undue 
burden on the applicant and also that there is a need 
generally for air transportation on an occasional and 
irregular basis, we are unable in this case to conclude 
that enforcement of the provisions of the Act is not 
in the public interest. On the contrary, past experi¬ 
ence as embodied and contained in a large number of 
formal procedings, reports , and oral arguments before 
the Board extending over the past several years shows 
that enforcement of the normal provisions of the Act 

8Quoted from p. 4 “Bespondent’s Objection to Petition for Stay” filed 
in thia Court 
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in the present case is in the public interest. That ex¬ 
perience shows that in a substantial number of cases 
the Large Irregular Carriers, holding operating au¬ 
thority similar to that sought by the applicant, have 
engaged in route operations which exceeded in regu¬ 
larity and frequency the irregular operations they are 
authorized to conduct. The reasons why such carriers 
are tempted to engage in excessive and unlawful oper¬ 
ations, and the reasons why such operations are not 
in the public interest, are set forth in our opinion of 
May 25,1950, and need not be repeated here. General 
considerations of policy based upon past experience 
lead us to conclude, therefore, that exemption authority 
for irregular air transportation to be conducted with 
large transport aircraft should not be granted to a 
Large Irregular Carrier which, through failure to en¬ 
gage in recent irregular operations, has not demon¬ 
strated an actual present need therefor and the actual 
ability and will to operate lawfully.” (Italics supplied) 

This reasoning is not only illogical but it violates the re¬ 
quirements of procedural due process. 

Whether or not the public interest will be adversely af¬ 
fected by the granting of an individual exemption is a ques¬ 
tion of fact upon which each applicant is entitled to an 
opportunity to be heard, to submit evidence, and to present 
arguments. Each case is different and the Board must de¬ 
termine each case upon the record made in that individual 
case. 

Administrative officers who are required to make a deter¬ 
mination upon or after a hearing in the exercise of a judicial 
or quasi-judicial function cannot act on their on informa¬ 
tion as could jurors in primitive days. 4 

Petitioner must be fully appraised of the evidence sub¬ 
evidence which is not introduced as such. 5 A board required 
to reach a finding after a hearing cannot supply the lack of 
evidence by its own unaided opinion. Papers in the files 

4 Interstate Commerce Commission ▼. Louisville & N. R. Co., 227 TT. S. 88. 

6 Morgan v. United States, 298 U. 8. 468; United States v. Abilene & 8. R. 
Co., 265 U. S. 274. 
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of the Board, 6 special knowledge gained from experience or 
other hearings, or information secured by independent in¬ 
vestigation apart from the hearing, and not made known 
upon the hearing, is not evidence properly in the case. 7 

It is a denial of the fundamentals of a trial for the Board 
to reach a decision on evidential facts not spread upon the 
record and upon information secretly collected and not dis¬ 
closed, which Petitioner had no opportunity to examine, 
analyze, explain, or rebut. 8 

The order denying the second petition for reconsideration 
and request for stay clearly indicates that a hearing would 
be futile: “no useful purpose would be served by granting 
the requested hearing.” (42A) The implication is clear— 
no matter what evidence might have been presented the de¬ 
cision would have been the same. The Board predetermined 
upon the basis of matter not in the record that Petitioners 
application would be denied. 


C. Hearing 1 Is Only Step Affording Petitioner An Opportu¬ 
nity to “Otherwise” Prove Its Case 

After Petitioner’s application for exemption was filed 
with the Board, objections to the granting of such applica¬ 
tion were filed by several certificated air carriers. Some of 
these objections contended that even if the Board admitted 
all the allegations of the application, the Board would be 
justified in denying it since such application admitted that 
Petitioner had not operated during the past year. This 
argument was apparently based upon analogy to court prac¬ 
tice which permits the dismissal of a Complaint for failure 

• United States v. Abilene & S. B. Co., 265 U. S. 274. 

7 United States v. Baltimore & O. S. W. 3L Co., 226 U. S. 14; Crowell v. 
Benson, 285 U. S. 22. 

8 Ohio Bell Teleph. Co. v. Public Utilities Commission, 301 U. S. 292, 303: 
“The Commission, withholding from the record the evidential facts that 
it has gathered here and there, contents itself with saying that in gather¬ 
ing them it went to journals and tax lists, as if a judge were to tell us, 
‘I looked at the statistics in the Library of Congress, and they teach me 
thus and so.’ This will never do if hearings and appeals are to be more 
than empty forms.” 


15 


to state a cause of action. The practice before the Board 
does not require that applications for exemption be pre¬ 
sented in any precise form, or require that a case for ex¬ 
emption be made therein. But even if this were so, Peti¬ 
tioner had a right at least to be heard in support of the 
sufficiency of its application. 9 

The Board found and concluded: “Cook Cleland has not 
established, by its past operations or otherwise, that there 
is a public need for the services contemplated in the appli¬ 
cation.’ J (29A) 

The Board made this determination without affording 
Cook Cleland an opportunity to establish “otherwise” that 
there is a public need for the service contemplated in the ap¬ 
plication. 

The petition for reconsideration was denied without a 
hearing upon the basis that: 

“Cook Cleland has not otherwise presented any mat¬ 
ters sufficient to warrant granting the relief re¬ 
quested.” (38A) 

Yet, the Board, by denying a requested hearing, denied 
Cook Cleland an opportunity “otherwise” than by its ap¬ 
plication for exemption and petitions for reconsideration to 
present “matters sufficient to warrant granting the relief 
requested.” 

n. Petitioner Was Entitled to Hearing Before Its License 

Was Revoked. 

The proceeding in form was one to pass upon an applica¬ 
tion for exemption, but in substance and reality was a revo¬ 
cation proceeding, hence adjudicatory within the purview 
of the Administrative Procedure Act (5 USCA § 1004) and 
required a hearing as a procedural condition precedent. 

On August 4,1948, Petitioner was issued by the Board a 
letter of registration pursuant to the then Section 292.1 of 

• L. B. Wilson, Inc. v. F. C. C., 83 IT. S. App. D. C. 176, 187; 170 F. 2d 
293, 804; WJB, The Goodwill Station, Inc. v. F. C. C., 84 IT. S. App. D. C. 1, 
14; 174 F. 2d 226, 240. 
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the Board’s Economic Regnlations, 4 CFR (1947 Snpp.) 
292.1, licensing it to operate as a large irregular air car¬ 
rier. By a subsequent revision of this Regulation, which 
became effective on May 20, 1949, the Board purported to 
terminate the operating authority of all large irregular car¬ 
riers granted by their letters of registration, yet, at the 
same time, continued such operating authority until the 
Board passed upon their applications for individual ex¬ 
emptions, which it invited them to file. Petitioner filed an 
application for individual exemption and its operating au¬ 
thority continued until the Board finally denied Petitioner’s 
application by an order, which Petitioner here seeks to have 
set aside. The order denying the application terminated 
for the first time the operating authority of the license 
granted Petitioner by the letter of registration issued Au¬ 
gust 4, 1948, and Petitioner for the first time was “ ag¬ 
grieved” by the various orders of the Board, had exhausted 
its administrative remedies, and was enabled to apply to 
this Court for relief. 

The various orders of the Board terminating the operat¬ 
ing authority, denying the application for individual ex¬ 
emption, and denying the requests for reconsideration, show 
that in reality the Board was revoking Petitioner’s license 
because Petitioner had not demonstrated by past opera¬ 
tions ‘‘a will to operate lawfully”. (61A) This was the im¬ 
position of a * 4 sanction” within the definition of the Ad¬ 
ministrative Procedure Act 10 and could not legally be done 
without a hearing. 

The Board acted as if it were not interested in having evi¬ 
dence on the issue it was required to determine under 49 
TJSCA § 496(b) (2), but was only concerned with one ques¬ 
tion—“Did applicant operate within the last year?” 11 

10Webster defines penalty? “Loss dne to some action, such as a violation 
of rales.” 

li See Order Denying Second Petition for Reconsideration and Request for 
Stay. “The Board further finds that the Policy statement in its opinion of 
May 25, 1950 (Orders Serial Nos. E-4240-4252), gave adequate notice that 
non-operations for a period of one year could be the basis of denial of an 
individual exemption application ...” (42A) 
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Operation was not reqnired by any Rnle or Regulation 
and hence Petitioner had violated no Rnle or Regulation by 
not operating. 12 Yet the Board terminated Petitioner’s li¬ 
cense for this reason alone and without according to Peti¬ 
tioner a hearing—the procedural prerequisite which the 
Constitution and Laws guarantee and require in a revoca¬ 
tion proceeding. 18 


CONCLUSION. 

For the above reasons this Honorable Court should hold 
unlawful and set aside Respondent’s orders complained of 
herein. 

Respectfully submitted, 

James D. Graham, Jr., 

Dayton M. Harrington, 
Harrington & Graham, 

454 Washington Bldg., 
Washington 5, D. C. 

13 In the matter of the application of Coastal Airlines, Inc., Orders Serial 
Number E-5066: “In support of its petition Coastal alleges, among other 
things, . . . that it has not . . . violated any of the Board’s regulations. . . . 
For purposes of this order, we will consider all of the allegations of the petition 
for reconsideration and of the application as true and correct.” (59A) 

See Economic Regulations Revision of $ 292.1 adopted April 13, 1949, 
Section (d)(iii)(7). (23A) 

l* See Economic Regulations Revision of $ 292.1 adopted April 13, 1949, 
Section (d)(iii)(6). (22A) 

Standard Airlines v. C. A. B., 85 U. S. App. I>. C. 249; 177 F. 2d 18. 

See also Administrative Procedure Act (5 TJSCA $ 1008) “no withdrawal, 
suspension, revocation, or annulment of any license shall be lawful unless, 
prior to the institution of agency proceedings therefore, . . . the licensee 
shall have been accorded opportunity to demonstrate or achieve com¬ 
pliance . . .” (Italics supplied) 
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JOINT APPENDIX. 


IN THE 

United States Court o! Appeals 

Foe the District op Columbia Cntourr. 


No. 11095. 


COOK CLELAND CATALINA AIRWAYS, INC., 

Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, 
Respondent. 


Petition for Review of an Order of the Civil Aeronautics 

Board. 


The petition of Cook Cleland Catalina Airways, Inc. 
respectfully shows to this Honorable Court: 

Jurisdiction - . 

1. This Honorable Court has jurisdiction to review this 
order under Section 1006 of the Civil Aeronautics Act of 
1938 (52 Stat 1024, 49 USC Section 1009), and under Sec¬ 
tion 10 of the Administrative Procedure Act (5 USC Sec¬ 
tion 1009). 
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‘ Pasties. 

2. Cook Cleland Catalina Airways, Inc. is a corporation 
formed and organized under and by virtue of the laws of 
the State of Ohio and its operations headquarters are now 
located in the State of California. 

3. The Civil Aeronautics Board is a Federal Agency 
created by the Civil Aeronautics Act of 1938 (49 TJSC Sec¬ 
tion 401) and is located in the District of Columbia. 

Nature of Proceeding. 

4. This petition seeks review of a series of orders which 
revoke petitioner’s license to operate as a large irregular 
carrier. 

5. The primary revocation order was adopted by re¬ 
spondent on April 13, 1949 as Economic Regulations re¬ 
vision of Section 292.1. This Regulation Serial No. ER- 
142 is attached hereto marked Exhibit 3. 

6. The next order was adopted by respondent on the 
21st day of December 1950 as Order Denying Exemption. 
This Order Serial No. E-4955 is attached hereto marked 
Exhibit 5. 

7. The next order was adopted by respondent on the 
28th day of March 1951 as Order Denying Petition for 
Reconsideration. This Order Serial No. E-5240 is attached 
hereto marked Exhibit 8. 

8. The next order was adopted by respondent on the 10th 
day of May 1951 as Order Denying Second Petition for 
Reconsideration and Request for Stay. This Order Serial 
No. E-5368 is attached hereto marked Exhibit 10. 

Basis for Complaint. 

9. On August 4, 1948, respondent issued to petitioner 
Letter of Registration No. 1928 as a non-certificated irreg¬ 
ular air carrier licensing petitioner to engage in irregular 
interstate and overseas air transportation of persons and 
property and irregular foreign air transportation of 
property only. A copy of such Letter of Registration is 
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attached hereto marked Exhibit 1. As well, on May 20, 
1949, respondent issned to petitioner a temporary exemp¬ 
tion licensing petitioner to engage in irregular foreign air 
transportation of persons between the United States and 
Canada. A copy of such Order Serial No. E-2845 is 
attached hereto marked Exhibit 2. 

10. Petitioner has in good faith attempted to comply with 
all the rules and regulations issued by respondent and has 
not operated in violation of any of them. True, petitioner’s 
operations have not been extensive. But they have not 
been extensive because petitioner refused to operate its 
amphibious aircraft except in compliance with Civil Air 
Regulation 42, as amended. 

11. Respondent has embarked upon a course of elimi¬ 
nating all large irregular carriers and if it can find no 
reason for doing so in its rules and regulations, it invents 
some new ones. Respondent purposely and intentionally 
revoked the license of each and every large irregular car¬ 
rier in complete and total disregard of due process of law 
and of the procedural safeguards guaranteed by the 
A dmini strative Procedure Act. This was the Order of 
April 13,1949, attached hereto as Exhibit 3. This absolute 
revocation order did not immediately put petitioner out of 
business because it also provided that all large irregular 
carriers which filed a new application for individual ex¬ 
emption before June 20, 1949 might continue in business 
while respondent considered their new applications, which 
were required by this Order. 

12. Petitioner did file an application on June 20, 1949, a 
copy of which is attached hereto marked Exhibit 4. 

13. On the 21st day of December 1950, respondent 
adopted its Order Denying Exemption which is attached 
hereto marked Exhibit 5. 

14. On January 18,1951 petitioner filed with respondent 
a Petition for Reconsideration which is attached hereto 
marked Exhibit 6. 

15. On 22 March 1951 petitioner requested a hearing in 
connection with its Petition for Reconsideration. A copy 
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of this letter request is attached hereto marked Exhibit 7. 

16 On the 28th day of March 1951, respondent adopted 
its Order Denying Petition for Reconsideration which is 
attached hereto marked Exhibit 8. 

17. On 1 May 1951 petitioner filed a Further Petition for 
Reconsideration and Request for Hearing. A copy of 
which is attached hereto marked Exhibit 9. 

18. Finally, on the 10th day of May 1951, respondent 
adopted its Order Denying Petition for Reconsideration 
and Request for Stay, which is attached hereto marked 
Exhibit 10, and which order also denied petitioner’s re¬ 
quest for a hearing. 

19. These applications, petitions and requests were all 
filed to preserve the rights petitioner had under its letter 
of registration. Respondent has now effectively and abso¬ 
lutely revoked those rights without a hearing as is required 
by due process of law under the Constitution of the United 
States and as is required by Section 1004 of the A dmin - 
istrative Procedure Act. 

PRAYER. 

Wherefore, petitioner respectfully prays for review of 
the orders complained of and that upon such review this 
Honorable Court set aside the orders in whole or in part. 

Petitioner further prays that this Honorable Court grant 
interlocutory relief by stay of the orders complained of 
pending determination of this petition because the order 
absolutely prohibits petitioner from operating its business 
at all, and a stay of such order will merely permit peti¬ 
tioner to operate its business as it was authorized to do by 
its letter of registration and will not adversely affect 
respondent and will be in the public interest. 

Petitioner further prays that this Honorable Court grant 
such other and further relief as may to it seem just and 
proper. 

Cook Clbland Catalina Airways, Inc. 

By /s/ John G-. Ely 
President 
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State op California ) 

County op Los Angeles ) ^ : 

John G. Ely, being duly sworn, deposes and says: That 
he is President of Cook Cleland Catalina Airways, Inc., 
petitioner herein, that he has read and signed the fore¬ 
going Petition and that he knows the contents thereof; that 
all matters contained therein are true, except those matters 
state on information and belief, and that such matters he 
believes to be true. 

/s/ John G. Ely 

Subscribed and sworn to before me this 15th day of 
June, 1951. 

/s/ J. A. Nesbitt 
Notary Public 

My Commission Expires June 1,1954 

Harrington & Gbaham 
454 Washington Building 
Washington 5, D. C. 

Attorneys for Petitioner 
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WASHINGTON 25 

Letter of Registration No. 1928 

Non-Certificated Irregular Air Carrier. 

Cook Cleland Catalina Airways Inc. 

Euclid Avenue 
Willoughby, Ohio 

is hereby acknowledged to have duly registered with the 
Civil Aeronautics Board as a Non-Certificated Irregular 
Air Carrier under the provisions of section 292.1 of the 
Economic Regulations, as amended, relating to irregular in¬ 
terstate and overseas air transportation of persons and 
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property and irregular foreign air transportation of prop¬ 
erty only. 

This Letter of Registration is not transferable and may 
be suspended or revoked at any time in accordance with 
pertinent provisions of section 292.1 of the Economic Regu¬ 
lations, as amended. 

This is not a certificate of public convenience and neces¬ 
sity and is merely evidence of registration. 

Issued: August 4, 1948. 

/s/ M. C. Mulligan, 

M. C. Mulligan, 
Secretary 


Exhibit 2. 

Orders 

27 Serial Number E-2845 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 20th day of May, 1949 

Docket No. 3568 

In the matter of the application of 
Cook Cleland Catalina Airways, Inc. 
for an exemption order under section 416(b) of the Civil 
Aeronautics Act of 1938, as amended. 

Order Granting Temporary Exemption. 

The Board by Order Serial No. E-2330, dated December 
30, 1948, having denied an application. Docket No. 3568, 
filed by Cook Cleland Catalina Airways, Inc. (Cleland), for 
an exemption pursuant to section 416(b) of the Civil Aero¬ 
nautics Act of 1938, as amended, from section 401 of the 
Act and section 292.1 of the Economic Regulations, so as to 
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authorize Cleland to engage in foreign air transportation 
of persons between the United States and Canada; 

Cleland having filed with the Board on January 31, 1949, 
a petition for reconsideration of Order Serial No. E-2330, 
and having set forth additional matters in respect to its 
aforementioned application; 

The Board upon consideration of the aforementioned pe¬ 
tition, and acting pursuant to the authority vested in it by 
the Civil Aeronautics Act of 1938, as amended, particularly 
sections 205(a) and 416(b) thereof, and finding: 

1. That it is in the public interest to make available to 
sportsmen and vacationers, for a limited period, the air 
transportation authorized herein; 

2. That no other air carrier at the present time provides 
the type of service proposed by Cleland in its aforemen¬ 
tioned application and petition; 

3. That the amphibian aircraft which Cleland is to use in 
providing the service proposed in its aforementioned ap¬ 
plication is particularly suited for such service in 

28 that it can be landed upon lakes, bays, and rivers 
located in areas of Canada that are inconvenient and 
difficult to reach by means of surface transportation; 

4. That taking into consideration the limited extent of 
the operation authorized herein, and the relatively short 
time for which it is authorized, the expense to the appli¬ 
cant, and the delay that would be involved in the enforce¬ 
ment of the certificate provisions of section 401 of the Act, 
with respect to such operation, would constitute an undue 
burden on Cleland; and 

5. That the present enforcement of section 401(a) of the 
Act and section 292.1 of the Economic Regulations, insofar 
as they otherwise prevent Cleland from engaging in the air 
transportation authorized herein would be an undue burden 
on Cleland by reason of the limited extent of, and the un¬ 
usual circumstances affecting, its operations, and is not in 
the public interest; 
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It Is Ordered : 

1. That until November 15, 1949, Cleland be and hereby 
is temporarily exempted from the provisions of section 
401(a) of the Act and of section 292.1 of the Economic Reg¬ 
ulations, insofar as said provisions would otherwise pre¬ 
vent Cleland from engaging in foreign air transportation of 
persons between Cleveland, Ohio and points in Canada not 
served by certificated United States air carriers: Provided, 
That Cleland shall first obtain appropriate operating au¬ 
thority from the Canadian Government; 

2. That in the conduct of operations authorized herein 
Cleland shall be deemed to be a “Large Irregular Air Car¬ 
rier’ * within the meaning of section 292.1 of the Board’s 
Economic Regulations, and shall comply with and be sub¬ 
ject to all provisions of said section 292.1 relating to such a 
carrier except paragraph (b)(3) thereof: Provided, That 
the Letter of Registration heretofore issued to Cleland shall 
be deemed to include the operations authorized hereby: 
Provided further, That the conduct of operations author¬ 
ized hereby shall not preclude Cleland from conducting 
other operations pursuant to said section 292.1; and 

3. That this order may be amended or revoked at any 
time in the discretion of the Board without notice to Cleland 
and without hearing. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 

(Seal) Secretary 
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Exhibit 3. 

29 Regulations 

Serial Number ER-142 

UNITED STATES OP AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Economic Regulations 
Revision of § 292.1 
Adopted: April 13, 1949 
Effective: May 20, 1949 

Classifications and Exemptions. 

Irregular Air Carriers. 

The Civil Aeronautics Board, having circulated for com¬ 
ment a draft of proposed regulation amending § 292.1 of its 
Economic Regulations relating to Irregular Air Carriers, 1 
having considered written comments and oral argument 
thereon, and having also considered other data and infor¬ 
mation 3 available to the Board, finds as follows: 

1. Since 1938 there has been in effect an exemption reg¬ 
ulation of the Board which exempts Irregular Air Carriers 
from certain provisions of Title IV of the Civil Aeronautics 
Act. By various amendments since 1938 the extent of eco¬ 
nomic regulation of such carriers has been gradually ex¬ 
tended by the Board. The last general revision of the reg¬ 
ulation occurred in May, 1947, at which time the Board 
found that both the protection of the public from improper 
practices by the noncertificated carriers and protection of 
the certificated carriers against unregulated competition 
required that additional regulatory provisions of the Act 
be made applicable to such carriers. 

1 The term “Irregular Air Carrier” as used herein is defined in paragraph 
(b) of $ 292.1 below. 

2 Such data and information include, among other things, the reports 
heretofore filed with the Board by the Irregular Air Carriers pursuant to 
$$ 292.1 and 202.1; data obtained in investigations made by the enforcement 
staff of the Board, particularly in Docket No. 3450, In the Matter of the 
Investigation of the Activities and Practices of Large Irregular Carriers; 
and formal and informal complaints filed against Irregular Air Carriers. 
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30 2. Experience since May of 1947 has demonstrated 
the need for further revision of the regulation, par¬ 
ticularly with respect to the regulation of Large Irregular 
Carriers. 8 Although a substantial number of Large Irreg¬ 
ular Carriers have attempted to comply with the regulation 
and to meet such need as exists for irregular service, the 
regulation has served as a cloak for operations which are 
not within the intent and purpose of the regulation. Pur¬ 
porting to operate pursuant to the regulation some of the 
Large Irregular Carriers have conducted a substantial 
amount of regular operations, although the Board intended 
to authorize, and did authorize, only the rendition of ir¬ 
regular, limited and sporadic operations. 

3. The temptation on the part of the Large Irregular 
Carrier which has no other means of livelihood to violate 
the regulation is very great, because such carrier tends for 
economic reasons to gravitate to the more lucrative routes 
and to operate with increasing regularity thereon in order 
to obtain full utilization of large aircraft. Route opera¬ 
tions also permit the development of return loads, thus elim¬ 
inating the less profitable flights to off-route points on 
which little or no playload is developed. To obtain suf¬ 
ficient utilization of large aircraft for an economical op¬ 
eration based on air transportation alone a substan- 

31 tial number of flights between definite points be¬ 
comes necessary or desirable, even if only one or two 

large aircraft are being used. The need for route opera¬ 
tions is further emphasized by operational factors, such as 
considerations of maintenance, overhaul, fueling and crew 
change for large aircraft. 

4. The Large Irregular Carriers themselves have recog¬ 
nized the difficulty of attempting to conduct irregular serv¬ 
ices profitably with large aircraft. In the oral argument 
before the Board in this proceeding and in recent applica- 

s An Irregular Air Carrier is classified as a Large Irregular Carrier if the 
allowable gross weight of the aircraft units utilized in the transportation 
services of the carrier exceeds 10,000 pounds for any one unit or 25,000 
pounds for the total of such units (disregarding units of 6,000 or less). 
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tions for further exemption authority to conduct scheduled 
operations the carriers have emphasized this difficulty. As 
stated by three recent applicants 4 

‘‘Large aircraft are costly and are expensive to maintain 
and operate. Safety and other applicable regulations re¬ 
quire substantial expenditures. Traffic in volume and reg¬ 
ularity sufficient to support operations for such aircraft 
and under such conditions is inevitably traffic between fairly 
large population centers. The number of such population 
centers is necessarily limited. [The applicant] has found, 
over a period of some two and one-half years of operations 
as a non-scheduled carrier, that profitable operations under 
§ 292.1 are impossible if that regulation is strictly con¬ 
strued to limit seriously the number of flights between 
named points.” 

This is not an isolated statement of the difficulty, for it rep¬ 
resents the view held and expressed in different ways by 
other Large Irregular Carriers. 

5. In addition to regular operations conducted by individ¬ 
ual carriers, the operations of groups of such carriers 
32 have sometimes been conducted, either by agreement 
or by accident, in such a manner as to result in the 
holding out to the public, by means of advertisements and 
otherwise, of an integrated service offering regular daily 
flights between specified points. This is most frequently 
accomplished through the device of a ticket or travel agent 
which represents a number of Large Irregular Carriers 
and advertises the fact that it sells tickets between desig¬ 
nated points as agent for them. Even though the opera¬ 
tions of a particular irregular carrier represented by the 
agent are irregular and infrequent, judicious spacing and 
arrangement of such flights by a sufficient number of car¬ 
riers results in the operation of a frequent and regular 
service by the group. When the prospective passenger 
presents himself to the ticket agent through.whom the serv- 

* Dockets Nos. 3430, 3433 and 3434. 
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ice is offered, it is thus possible to accommodate the pas¬ 
senger on any date desired. Apart from the question of the 
legal propriety of such an arrangement, it is difficult to 
imagine an arrangement which more fully and completely 
violates the purpose and intent of § 292.1. 5 

6. In addition to the regularity and frequency of opera¬ 
tions, the wide-spread abuses noted by the Board in its 
findings attached to the revision of § 292.1 in May of 1947 
have not only continued, but in many respects have become 
greater and more flagrant. Rate cutting and departures 
from published tariffs have occurred, and have and will 
necessitate criminal action against agents and carriers 
whenever such practices become known to the Board. 
33 7. On the basis, therefore, of our experience to 

date we conclude that large aircraft have a limited 
and restricted utility in meeting the need for irregular air 
service, and that carriers which purchase and attempt to 
use substantial numbers of such aircraft in irregular air 
service are likely to be driven by economic compulsion to 
the operation of a regular service on heavily travelled 
routes already being served by certificated carriers. Thus, 
violation of law is brought about and the operations con¬ 
ducted go beyond the need for irregular services, author¬ 
ized by the Board. The Board has concluded, therefore, 
that the public interest requires that permission to use 
large aircraft in irregular air service should be granted 
only in cases in which (a) it is demonstrated that a need 
for irregular air service exists and will be met by the use 
of such aircraft, and (b) the Board can define the scope of 
the carrier’s authority with more particularity than is pos¬ 
sible under a blanket exemption authority such as § 292.1. 
Accordingly, the Board finds that the repeal of § 292.1, in¬ 
sofar as it pertains to Large Irregular Carriers, is required 
as soon as feasible without causing undue hardship. 

BA proposal for further amendment of the regulation dealing with this 
and related devices-nsed to evade the purpose of the regulation is being 
circulated to the public for comment concurrently herewith. 
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8. The desirability of terminating the blanket exemption 
authority does not mean that there is not some need for the 
use of large aircraft in irregular air service, or that some 
of the Large Irregular Carriers have not been meeting 
such need under the present regulation. We believe, on the 
contrary, that a definite need exists for the use of such 
aircraft under proper circumstances. In view of the dif¬ 
ficulty of complying with section 401 of the Act with 

34 respect to services of this character, it may be that 
in particular cases and after examination of all of 
the facts the Board will find that enforcement of the Act 
would he an undue burden on the carrier and is not in the 
public interest. Accordingly, the Board finds that the reg¬ 
ulation should provide that Large Irregular Carriers may 
file applications for individual exemption orders, and may 
continue to operate pursuant to § 292.1 pending final deter¬ 
mination of such applications. One of the factors which 
the Board would take into consideration in disposing of 
such applications is the extent to which the applicant had 
engaged in regular operations and had otherwise failed to 
comply with the requirements of the Act and the Board’s 
regulations. In any orders of approval of individual ex¬ 
emption the Board will expect to insert appropriate condi¬ 
tions relating to the term of the exemption, the nature of 
the services to be rendered, the areas within which such 
services may be furnished, and other appropriate condi¬ 
tions intended to confine the carrier to the rendition of an 
irregular service. 

9. In harmony with the finding that exemption from sec¬ 
tion 401(a) should be withdrawn, the Board finds that the 
existing partial exemption of Large Irregular Carriers 
from §§ 408, 409(a) and 412 should be withdrawn and that 
such carriers should be made subject to said §§ 408, 409(a) 
and 412. In view of the scope of operations being con¬ 
ducted by the Large Irregular Carriers, the extent of vio¬ 
lations, and the necessity of protecting the public interest 
and providing for uniform application of the Act to car- 
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riers conducting similar or comparable operations, the 
Board is unable to find that enforcement of the pro- 

35 visions of §§ 408,409(a) and 412 with respect to such 
carriers is not in the public interest, and, on the con¬ 
trary, finds that enforcement of such provisions is in the 
public interest. For the same reasons the Board is unable 
to find that enforcement of those provisions of § 404(a) 
which require each air carrier to establish, observe and 
enforce just and reasonable individual rates, fares, charges, 
classifications, rules, regulations and practices relating to 
interstate and overseas air transportation is not in the 
public interest, and, on the contrary, finds that enforce¬ 
ment of such provisions is in the public interest. 

10. Certain additions and changes have been found nec¬ 
essary in the regulation as applied to Small Irregular Car¬ 
riers alone. The combined or coordinated operations re¬ 
ferred to in paragraph 5 above with regard to the Large 
Irregular Carriers would also violate the intent and pur¬ 
pose of the regulation if used by Small Irregular Carriers. 
Because the Small Irregular Carriers are exempt from cer¬ 
tain sections of the Act, specifically §412, which would 
otherwise cover agreements to conduct combined opera¬ 
tions, the Board finds it is necessary to directly prohibit 
such agreements by the Small Irregular Carriers in order 
to prevent violation of the standard of irregularity estab¬ 
lished by the Regulation. Another change prohibits is¬ 
suance of a Letter of Registration to a Small Irregular 
Carrier if certain owners or officials of the company were 
associated with certain classes of air carriers whose Letter 
of Registration was suspended or revoked unless the Board 
finds there will be no adverse effect on the applicant’s op¬ 
erations. The Board finds the method by which cer- 

36 tain individuals have evaded the effect of a suspen¬ 
sion or revocation by altering the corporate form or 

by securing another letter should be prevented and that 
this regulatory means is appropriate for that purpose. An 
additional' suspension provision has been placed in the 
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Small Irregular Carrier section which allows the Board 
to suspend such Letters on 10 days’ notice, but without 
hearing, for failure to file tariffs or reports. Such suspen¬ 
sion continues until the Board finds that the Small Irreg¬ 
ular Carrier has complied or will comply with the require¬ 
ments. The Board finds such provision necessary because 
of the great difficulty which has been encountered in obtain¬ 
ing compliance with the requirements for filing reports and 
tariffs by Small Irregular Carriers. 

11. Certain minor amendments, which apply to both 
Large and Small Irregular Carriers have been included in 
the amended Regulation. Most of these relate to termina¬ 
tion or cancellation of outstanding Letters of Registration 
and are required in order that Letters of Registration shall 
not continue to be outstanding long after operations there¬ 
under have ceased. 

12. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the ex¬ 
tent required in § 292.1 below, would be an undue burden 
on Irregular Air Carriers by reason of the limited extent 
of, and the unusual circumstances affecting the operations 
of such carriers, and would not be in the public interest. 

On the basis of the foregoing findings and pursuant to 
the Civil Aeronautics Act of 1938, as amended, par- 
37 ticularly §§ 205(a) and 416(b) thereof, and for the 
purpose of providing for the economic regulation of 
services conducted on an irregular basis by noncertificated 
air carriers, the Civil Aeronautics Board hereby amends 
§ 292.1 (14 CFR 292.1) of the Economic Regulations in its 
entirety to read as follows, effective May 20,1949: 

(a) Definitions. The term “point” as used in this sec¬ 
tion shall mean any airport or place where aircraft may be 
landed or taken off, including the area within a 25-mile 
radius of such airport or place. 

(b) Classification. There is hereby established a classi¬ 
fication of noncertificated air carriers to be designated as 
“Irregular Air Carriers.” The term “Irregular Air Car- 
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rier” means any air carrier which (1) directly engages in 
air transportation, (2) does not hold a certificate of public 
convenience and necessity nnder section 401 of the Civil 
Aeronautics Act of 1938, as amended, and (3) does not op¬ 
erate, or hold ont to the public expressly or by course of 
conduct that it operates, one or more aircraft between 
designated points, or within a designated point, regularly 
or with a reasonable degree of regularity, upon which air¬ 
craft it accepts for transportation, for compensation or 
hire, such members of the public as apply therefor or such 
property as the public offers. No air carrier shall be 
deemed to be an Irregular Air Carrier unless the air trans¬ 
portation services offered and performed by it are of such 
infrequency as to preclude an implication of a uniform pat¬ 
tern or normal consistency of operation between, or within, 
such designated points. 

38 (1) Small Irregular Carriers. Any irregular air 

carrier, as classified above, which does not use in its 
transportation services aircraft units having a gross take¬ 
off weight in excess of 10,000 pounds for any one unit or of 
25,000 pounds for the total of such units (disregarding units 
of 6,000 pounds or less), shall be classified as a Small 
Irregular Carrier. 

(2) Large Irregular Carriers. Any irregular air car¬ 
rier other than a Small Irregular Carrier shall be classi¬ 
fied as a Large Irregular Carrier; provided, that no air car¬ 
rier shall he so classified unless it holds a Letter of Regis¬ 
tration issued to it as a Large Irregular Carrier pursuant 
to application therefor filed with the Board before August 
6,1948, and not revoked or cancelled as of May 20,1949. 
(c) Small Irregular Carriers. 

(1) Exemptions. Except as otherwise provided in this 
section, each Small Irregular Carrier, falling within the 
classification above, shall be temporarily exempt from the 
following provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended: 

(i) Subsection 401(a); 
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(ii) Section 403; 

(iii) Subsection 404(a); provided, that Small Irregular 
Carriers shall abide by those provisions of this subsection 
which require air carriers to provide safe service, equip¬ 
ment and facilities in connection with air transportation; 

(iv) Subsection 404(b); 

39 (v) Subsection 405(e); 

(vi) Subsection 407 (b); 

(vii) Section 408; 

(viii) Subsection 409(a); and 
(ix) Section 412. 

(2) Duration. The temporary exemption from any pro¬ 
vision of Title IV of the Act provided by this paragraph 
(c) shall continue in effect only until such time as the Board 
shall find that enforcement thereof would be in the public 
interest or would no longer be an undue burden on the 
Small Irregular Carriers; provided, that upon such a find¬ 
ing as to any Small Irregular Carrier or class of Small 
Irregular Carriers, such exemption shall to that extent ter¬ 
minate with respect to such carrier or class of carriers. 

(3) Approval of certain interlocking relationships. To 
the extent that any officer or director of a Small Irregular 
Carrier would, without prior approval of the Board, be in 
violation of any provisions of subsection 409(a) of the Civil 

\ Aeronautics Act of 1938, as amended, by reason of any in¬ 
terlocking relationship directly involving such Small Irreg¬ 
ular Carrier, such relationship is hereby approved. 

(4) Effect on other statutes. The temporary exemption 
hereinabove granted from section 408, 409(a) and 412 shall 
not constitute an order made under such sections, within the 
meaning of section 414, and shall not confer any immunity 
or relief from operation of the “antitrust laws,” or any 

other statute (except the Civil Aeronautics Act of 

40 '1938, as amended), with respect to any transaction, 

( interlocking relationship, or agreement otherwise 

within the purview of such section. 
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(5) Conditions to exercise of temporary exemption 
privilege. 

(i) Necessity for Letter of Registration. No person shall 
exercise the temporary exemption privilege conferred by 
this paragraph (c) unless there is in effect with respect to 
such person a Letter of Registration issued by the Board, 
acknowledging that such person has been duly registered 
with the Board as a Small Irregular Carrier under the pro¬ 
visions of § 292.1 of the Economic Regulations, as amended, 
relating to irregular air transportation. Any Small Irreg¬ 
ular Carrier which holds a Letter of Registration issued to 
it, and not revoked or cancelled, prior to May 20, 1949, is 
not required to obtain another Letter of Registration. 

(ii) Prohibition against combined operations. No Small 
Irregular Carrier shall make or maintain any agreement 
or arrangement with any other air carrier or air carriers 
with respect to the conduct of air transportation services 
which, if conducted by a single carrier, would take it out of 
the classification of an Irregular Air Carrier as set forth 
above. 

(6) Letters of Registration. 

(i) Issuance of Letter of Registration. Except as pro¬ 
vided in subparagraph (ii) hereof, upon the filing of proper 
application therefor the Board will issue to any Small Ir¬ 
regular Carrier a Letter of Registration. Such application 
shall be certified as correct by a responsible official of such 
carrier, and shall contain the following information: 
41 (a) date; (b) name of carrier; (c) mailing address; 

(d) location of principal operating base; (e) if a 
corporation, the place of incorporation, the name and citi¬ 
zenship of officers and directors and a statement that at 
least 75 per centum of the voting interest is owned or con¬ 
trolled by persons who are citizens of the United States or 
of one of its possessions; (/) if an individual or partner¬ 
ship, the name and citizenship of owners or partners; 
(g) the types and numbers of each type of aircraft utilized 
in air transportation. Such application shall be submitted 
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in duplicate in letter form or on CAB Form No. 2789, which 
is available on request for the convenience of applicants. 

(ii) Restrictions on issuance of Letter of Registration . • 
An application filed pursuant to subparagraph (i) hereof 
will be denied and no Letter of Registration as a Small Ir¬ 
regular Carrier will be issued to an applicant which has, or 
proposes to have, as owner, partner, officer, director, or 
stockholder holding a controlling interest, any person who 
was or is connected in any such capacity with any Irregular 
Air Carrier, Noncertificated Cargo Carrier or Air Freight 
Forwarder, if the Letter of Registration or exemption privi¬ 
lege of such carrier or forwarder was suspended or re¬ 
voked by the Board on account of acts or omissions which 
occurred during the time of such connection, unless it has 
been shown to the Board by such applicant, and the Board 
finds, that the public interest and applicant’s intention and 
ability to conform to the provisions of the Act and require¬ 
ments thereunder will not he adversely affected by such re¬ 
lationship or former relationship. For the purpose 

42 of carrying out the intent of this provision, the 
Board may, before or after the issuance of a Letter 
of Registration, require the applicant to furnish informa¬ 
tion in addition to that required to be set forth in its appli¬ 
cation filed pursuant to subparagraph (i) hereof. 

(iii) Effective period. Each Letter of Registration of a 
Small Irregular Carrier shall become effective only upon 
the date specified therein and shall continue in effect until 
suspended, revoked or cancelled, or until the temporary 
exemption privilege conferred by this paragraph (c) shall 
terminate or otherwise cease to he effective with respect to 
such Small Irregular Carrier, whichever occurs first 

(iv) Nontransferability of Letter of Registration. A 
Letter of Registration shall be nontransferable and shall he 
effective only with respect to the person or persons named 
therein. ' 

(v) Suspension of Letter of Registration. Letters of 
Registration shall be subject to immediate suspension when, 




in the opinion of the Board, snch action is required in the 
public interest. Letters of Registration shall be further 
subject to suspension, without hearing or other proceed¬ 
ings, for continuing failure to file tariffs or reports as re¬ 
quired by provisions of the Act or any order, rule or reg¬ 
ulation issued thereunder, after not less than 10 days’ notice 
to the Small Irregular Carrier within which to comply with 
such requirement Such suspension shall continue until the 
Board finds that such suspended carrier has complied with 
or submitted satisfactory evidence and assurance that it 
will comply with the provisions of the Act or such 
43 rules, regulations or orders. Failure to seek rein¬ 
statement of a Letter of Registration suspended pur¬ 
suant to the provisions of this subparagraph within a 
period of 60 days after notice to the carrier of such sus¬ 
pension shall automatically terminate all rights under such 
Letter of Registration; provided, that in the case of a Let¬ 
ter of Registration suspended prior to May 20,1949, failure 
to seek reinstatement of such Letter of Registration, prior 
to July 20, 1949, shall automatically terminate all rights 
under such Letter of Registration. 

(vi) Revocation of Letter of Registration. Letters of 
Registration shall be subject to revocation, after notice and 
hearing, for knowing and willful violation of any provisions 
of the Act or of any order, rule, or regulation issued under 
any such provision or of any term, condition, or limitation 
of any authority issued under said Act or regulations, or 
for any cause which, at the time of revocation, would jus¬ 
tify the Board in refusing to issue to the holder of such 
Letter a like Letter. 

(vii) Cancellation of Letter of Registration. 

(a) The Letter of Registration of any Small Irregular 
Carrier shall be cancelled without prejudice upon the filing 
by such carrier of a written request for cancellation; pro¬ 
vided, that the Board may refuse to grant such request if 
any proceeding or action is pending in which the Small 
Irregular Carrier’s Letter of Registration may be subject 
to suspension or revocation. 
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(5) In any case in which the Board has reason to believe 
that a Small Irregular Carrier has ceased to operate 

44 pursuant to the temporary exemption privilege con¬ 
ferred by this paragraph (c), the Board may, by 

registered letters mailed to the carrier at its last known 
address and to the designated agent of such carrier, if any, 
request such carrier to advise the Board, within 60 days 
after receipt thereof, whether such carrier wishes to con¬ 
tinue such operations or to have its Letter of Registration 
cancelled. Failure to reply within a period of 60 days after 
receipt thereof, or return of such letters unclaimed, shall 
automatically terminate all rights under such Letter of 
Registration. 

(d) Large Irregular Carriers . 

(1) Exemptions . Except as otherwise provided in this 
section, each Large Irregular Carrier, falling within the 
classification above, shall be temporarily exempt from the 
following provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended: 

(i) Subsection 401(a): 

(ii) Subsection 404(a); provided , however, that each 

such Large Irregular Carrier shall abide by those provi¬ 
sions of this subsection which require air carriers to pro¬ 
vide safe service, equipment and facilities in connection 
with interstate and overseas air transportation; and to es¬ 
tablish, observe and enforce just and reasonable individual 
rates, fares and charges and just and reasonable classifica¬ 
tions, rules, regulations and practices relating to such air 
transportation. : " . 

(in) Subsection 405(e). 

45 (2) Duration. The temporary exemption con¬ 
ferred by this paragraph (d) shall terminate and 

cease to be effective with respect to each Large Irregular 
Carrier at 12 :01 ajm, E. S. T., on June 20,1949; provided, 
that any Large Irregular Carrier which before such time 
has on file with the Board pursuant to section 416(b) of the 
Act an application for an individual exemption from Title 
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IV of the Act extending to all or part of the air transpor¬ 
tation which snch Large Irregular Carrier is authorized to 
perform as of June 19,1949, pursuant to the temporary ex¬ 
emption conferred by this paragraph (d), may continue, 
except during any such time as its Letter of Registration 
may be suspended, to exercise such privilege until, but only 
until, the date specified in the Board’s order finally dis¬ 
posing of its application for individual exemption, or until 
its Letter of Registration is revoked or cancelled, which¬ 
ever shall be earlier. Suspension of the Letter of Registra¬ 
tion of a Large Irregular Carrier shall not render such car¬ 
rier ineligible to file an application for individual exemp¬ 
tion hereunder. 

(3) Condition to exercise of temporary exemption privi¬ 
lege. No person shall exercise the temporary exemption 
privilege conferred by this paragraph (d) unless there is in 
effect with respect to such person a Letter of Registration 
issued by the Board, acknowledging that such person has 
been duly registered with the Board as a Large Irregular 
Carrier under the provisions of § 292.1 of the Economic 
Regulations, as amended, relating to irregular air trans¬ 
portation. 

46 (4) Nontransferability of Letter of Registration. 

A Letter of Registration shall be nontransferable 
and shall be effective only with respect to the person or 
persons named therein. 

(5) Suspension of Letter of Registration. Letters of 
Registration shall be subject to immediate suspension when, 
in the opinion of the Board, such action is required in the 
public interest. 

(6) Revocation of Letter of Registration. Letters of 
registration shall be subject to revocation, after notice and 
hearing, for knowing and willful violation of any provisions 
of the Act or of any order, rule, or regulation issued under 
any such provisions or of any term, condition or limitation 
of any authority issued under said Act or regulations. 
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(7) Cancellation of Letter of Registration. 

(i) The Letter of Registration of any Large Irregular 
Carrier shall be cancelled without prejudice upon the filing 
by such carrier of a written request for cancellation; pro¬ 
vided, that the Board may refuse to grant such request if 
any proceeding or action is pending in which the carrier’s 
Letter may be subject to suspension or revocation. 

(ii) In any case in which the Board has reason to believe 
that a Large Irregular Carrier has ceased to operate pur¬ 
suant to the temporary exemption conferred by this para¬ 
graph (d), the Board may, by registered letters mailed to 
the carrier at its last known address and to the designated 
agent of such carrier, if any, request such carrier to advise 
the Board, within 60 days after receipt thereof, whether 

such carrier wishes to continue such operations or 
47 to have its Letter of Registration cancelled. Failure 
to reply within a period of 60 days after receipt 
thereof, or return of such letters unclaimed, shall auto¬ 
matically terminate all rights under such Letter of Reg¬ 
istration. * ' 

(8) Interlocking Relationships. If an application by any 
Large Irregular Carrier for approval of an interlocking 
relationship in existence on May 20, 1949, and heretofore 
exempt from the provisions of section 409(a) is filed with 
the Board on or before June 20,1949, such carrier may re¬ 
tain the officer, director, member or stockholder involved 
in such relationship pending final disposition by the Board 
of said application, and such relationship is hereby ap¬ 
proved pending such final disposition. 

(9) Operational limitations for Large Irregular Carriers. 
Large Irregular Carriers shall not engage in the foreign air 
transportation of persons, and are not granted any exemp¬ 
tion by this regulation from the provisions of the Civil 
Aeronautics Act of 1938, as amended, with respect to such 
foreign air transportation of persons. 

(e) Non-Applicability. This section shall not apply to 
any air carrier authorized by a certificate of public con- 



24A 


venience and necessity to engage in air transportation, to 
Alaskan Air Carriers, to operations within Alaska, or to 
any noncertificated air carrier engaged in air transporta¬ 
tion pursuant to special or individual exemption by the 
Board or pursuant to exemption created by any other sec¬ 
tion of the Economic Regulations. 

(f) Separability. If any provisions of this section or 
the application thereof to any air transportation, person, 
class of persons, or circumstances is held invalid, the re¬ 
mainder of the section and the application of such 

48 provisions to other air transportation, persons, 
classes of persons, or circumstance shall not be af¬ 
fected thereby. 

(g) Past Violations. All those provisions of this section 
in effect prior to this amendment which are included in the 
amendment without substantial change are hereby affirmed 
and continued in effect and all such provisions are intended 
to speak from the time of their first enactment. All refer¬ 
ences to violations of the Board’s Regulations include any 
violations at any time of the provisions of this section as 
then in effect, and this amendment shall in no way affect 
any pending enforcement proceeding or action, or any en¬ 
forcement action taken subsequent to the effective date of 
this amendment with respect to violations which occurred 
prior to such effective date. 

(205, 409, 416 ; 52 Stat. 984, 1002, 1004 ; 49 U. S. C. 425, 
489, 496) 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

(Seal) Secretary 
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49 Received Docket Section Jun 20 1 37 p. m. ’49 

Exhibit 4. 

BEFOBE the „ _ 

„ . . ■ * i, ' 

CIVIL AERONAUTICS BOABD 

Docket No. 3927 / / ■ 

In the Matter op the Application op k 
Cook Cleland Catalina Airways, inc.. 

Under Section 292.1 of the Economic Regulations as 
amended, for Special Exemption. 

• •••••••• • 

50 Application for Special Exemption 

(under Section 292.1 of the Economic 
Regulations as amended). 

1. Applicant. 

Applicant, Cook Cleland Catalina Airways, Inc., is an 
Ohio corporation, having its principal place of business at 
Cook Cleland Airport, Willoughby, Ohio. Applicant is 
a Large Irregular Air Carrier, holding Letter of Regis¬ 
tration No. 1928. On May 20, 1949 applicant was granted 
a temporary exemption (ser. No. E-2845) authorizing 
foreign air transportation of persons between the United 
States and Canada during the coming season. - 

2. Scope of Authority Requested. 

• . * « » ! f 

Applicant requests authority to engage generally in 
irregular interstate and overseas air transportation, upon 
demand, of persons and property; and in irregular foreign 
air transportation of property. 

Applicant intends to perform primarily an amphibious 
service and in most cases intends to exploit the possibilities 
of comparatively short-haul land and water operations 
from the Cleveland lake-front area. It is considered by 
applicant that long-haul overland operations would be 
uneconomical and competitively impractical from a service 
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standpoint, except nnder exceptional conditions which 
might warrant the use of an amphibian. Applicant 
has not operated its principal aircraft to date dne 
primarily to delay caused by the necessity of modifi¬ 
cation of its PBY-5A (28-5ACF) in accordance with the 
requirements of Civil Air Regulation 42, as amended. 
However, the aircraft is now flying on an experimental 
license issued by the Civil Aeronautics Administration and 
is expected to be licensed for commercial operations by the 
Civil Aeronautics Administration by approximately June 
25, 1949. Upon licensing of the aircraft, applicant will 
promptly begin operations. 

51 3. Interim Authority. 

By applying for this individual exemption before June 
19, 1949, applicant intends thereby to obtain the right to 
continue to operate pursuant to Section 292.1, as amended 
by order serial No. EB-142 adopted April 13, 1949 and 
effective May 20, 1949, as provided in paragraph (d)(2) 
thereof. 

4. Reports. 

All reports or other data filed with the Board by appli¬ 
cant pursuant to the Board’s regulations are incorporated 
by reference into this application as part thereof. 

5. Aircraft owned. 

Applicant owns at present the following aircraft: One 
Consolidated Vultee Catalina Aircraft, type 28-5ACF 
(PBY-5A), Registration N-74692, acquired May 1,1948. 
Applicant has no leased aircraft. 

6. A copy of statistical report due May 15, 1949, under 
Section 202.1(b) (2) of the Economic Regulations is 
attached. 

Whebefobb applicant prays: 

1) That the Board grant it special exemption under 
Section 292.1 of the Economic Regulations authorizing the 
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irregular air transportation described herein, and 
2) That the Board grant such other and farther relief 
as may be proper. ' ^ - . i - 

•' ■ ■ ' ' ‘ i’J. /. 

Cook Cleland Catalina Airways, Inc., 
By/s/ William W. Cleland, V r , v v 
Vice President. • 


r 




i 


ss: 


State of Ohio 
County op 

Personally appeared before me the undersigned, a 
Notary Public in and for the State and County 
52 aforesaid, William W. Cleland, to me personally 
known, who, after being duly sworn, deposes that he 
is the Vice President of Cook Cleland Catalina Airways, 
Inc., applicant in the foregoing application, and that he is 
authorized by the said corporation to make and hie this 
application upon its behalf in the absence of Cook Cleland, 
President, who is unavailable at the moment to make this 
verification; that he has read and is familiar with the con¬ 
tents of this application including attachments and parts 
incorporated by reference; and that said applicant and the 
deponent intend and desire that in granting or denying 
the relief requested, the Board shall place full and complete 
reliance upon the accuracy of each and every statement 
therein contained; that he is familiar with the facts therein 
set forth and, to the best of his information and belief, 
every statement contained in said application is true and 

»■ 1 J A • • "Y _ ‘ .*Im« . f t, /. 4 

no such statement is misleading. 


* i i 


t l f * ‘ 


/s/W illiam W. Cleland 

, ■* - „ 1 ' »■ '• ‘ ‘■>*-• » , 

Subscribed and sworn to before me this 16th day of 

*' ■ ’ * 1 ** *' ’j S o* * t l * **. f s* ' 4 • » 


June, 1949. 




i ' 


■» . ' . r 

My commission expires January 23,1952. 


/s/ William S. Burton, j , i -. s ' * <+ 
Notary Public. 

f r i ' ■) 1 : 

V • -'I.- 


t*' ’ ; 

. v>, r 

m <■ * J* ■ I , k 
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Gabiteld, Baud win, Jamison, Hope & Ulrich, 
1425 National City Bank Building, 
Cleveland 14, Ohio. 

Kit .Patrick, Ballard & Beasley, 

912 American Security Building, 
Washington 5, D. C., 

Attorneys for Applicant. 


80 ' Served Dec 21 1950 

Exhibit 5. 

Orders 

Serial Number E-4955 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 21st day of December, 1950. 

Docket No. 3927 

In the matter of the application of 

Cook Cleland Catalina Airways, Inc. 

for an exemption filed pursuant to Section 291.16 of the 
Board’s Economic Regulations and section 416(b) of 
the Civil Aeronautics Act of 1938, as amended. 

Order Denying Exemption. 

On June 20, 1949, Cook Cleland Catalina Airways, Inc. 
(Cook Cleland), Willoughby, Ohio, filed an application 
pursuant to Section 291.16 of the Board’s Economic 
Regulations in which it requested authority to engage in 
interstate and overseas air transportation of persons and 
property and the foreign air transportation of property, 
as presently authorized by Part 291 of the Board’s Eco¬ 
nomic Regulations. 
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► We have considered the information submitted by Cook 
Cleland in its application and in its flight and statistical 
reports filed pursuant to Part 242 of our Economic Regu¬ 
lations^ and have determined, on the basis of the findings 
and conclusions set forth hereinafter, that its application 
for exemption should be denied. 

Cook Cleland is the holder of Letter of Registration No. 
1928 as a large Irregular Carrier, issued August 4, 1948. 

r According to its quarterly flight reports Cook Cleland 

engaged in no operations from the date of issuance of its 
letter of registration up to and through September 30, 

► 1950, except for one passenger flight in the first quarter 
of 1949. This flight was a charter trip in a Stinson air- 

( craft which the applicant owned during that quarter only. 

Cook Cleland states that it owns one PBY-5A aircraft 
which has never been used due to continued modifications. 

► American Airlines, Inc. (American); Eastern Air Lines, 
Inc. (Eastern); Northern Consolidated Airlines, Inc. 
(Northern Consolidated); Pan American World Airways, 
Inc. (Pan American); Trans World Airlines, Inc. (TWA), 
and United Air Lines, Inc. (United), filed with the Board 
memoranda in opposition to the grant of an individual 
exemption to Cook Cleland and requested that its applica- 

► tion be denied. With the exception of Northern Consoli¬ 
dated, these carriers also requested that a hearing be 
granted if the Board contemplates granting of the exemp¬ 
tion. 

81 Upon consideration of the foregoing matters, and 
acting pursuant to section 416(b) of the Civil Aero¬ 
nautics Act of 1938, as amended, the Board finds and con¬ 
cludes that: 

♦ 

1. No irregular air transportation has been conducted 
pursuant to the aforementioned letter of registration for 
a period of at least one year. 

► 2. Cook Cleland has not established, by its past opera¬ 
tions or otherwise, that there is a public need for the serv¬ 
ices contemplated by its aforementioned application. 

3. Cook Cleland has failed to establish that enforcement 
of the provisions of Title IV of the Act insofar as they pre- 


l 
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vent the air transportation for which authorizations is re¬ 
quested in the aforementioned application is not in the pub¬ 
lic interest. A more detailed explanation of the considera¬ 
tions of general policy and of the legislative background 
and the framework of the Act which have caused the Board 
to reach these conclusions is contained in the opinion of 
the Board pertaining to the applications of Large Irregular 
Carriers filed pursuant to Section 291.16 of the Economic 
Regulations which opinion was adopted May 25, 1950, and 
is incorporated herein by reference and made a part hereof 
as if fully set forth. 

It Is Oedebed That: 

1. The aforementioned application of Cook Cleland, 
Docket No. 3927, be and hereby is denied; 

2. The aforementioned requests of American, Eastern, 
Northern Consolidated, Pan American, TWA and United, 
except to the extent granted herein, be and hereby are 
denied; 

3. The temporary exemption granted Cook Cleland by 
Section 291.16 of the Board’s Economic Regulations shall 
terminate with the effective date of this order; 

4. This order shall become effective 30 days from the date 
of its service upon Cook Cleland: Provided, however, That 
if, within such 30-day period a petition for reconsideration 
is filed by Cook Cleland pursuant to Part 302 of the Board’s 
Regulations, said effective date shall be postponed until 
further order of the Board; 

5. The action taken hereby shall in no way affect any 
pending enforcement proceeding or action, or any enforce¬ 
ment action taken subsequent to the date of issuance of this 
order with respect to violations of the Act or of ti^e Board’s 
Regulations which may have occurred prior or subsequent 
to such date. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

(Seal) Secretary 

• ■* 
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83 Received Jan. 22, 1951 

Exhibit 6. 

' BEFORE THE 

CIV1I> AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the matter of the Application of 

Cook Cleland Catalina Airways, Inc. 

For an exemption filed pursuant to Section 291.16 of the 
Board’s Economic Regulations and Section 416 (b) of 
the Civil Aeronautics Act 

Petition for Reconsideration. 

Cook Cleland Catalina Airways, Ino, (hereinafter re¬ 
ferred to as Cook Cleland or Applicant) hereby petitions 
the Civil Aeronautics Board to reconsider its order of De¬ 
cember 21, 1950, (Ser. No. E-4955) in which the Board de¬ 
nied the Application of Cook Catalina for an exemption 
under the provisions of Section 291 of the Economic Regu¬ 
lations and Section 416(a) of the Civil Aeronautics Act. 

In support of said petition for reconsideration. Appli¬ 
cant respectfully represents and alleges to the Board as 
follows: 

L Applicant is the holder of Letter of Registration No. 
1928 as a Large Irregular Carrier, issued August 4, 1948. 

2. In its original Application for individual exemption 
Applicant requested authority to engage in irregular in¬ 
terstate and overseas air transportation of persons and 
property, and in irregular foreign air transportation of 
property. At that time, as stated in the application, Cook 

, Cleland intended to engage in a primarily amphibious op¬ 
eration, using one PBY-5A aircraft which Applicant then 
owned. 

3. Since the filing of the original application for individ¬ 
ual exemption, conditions and circumstances with respect 
to Applicant have changed materially, and the Board did 
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not have before it at the time it considered Cook Cleland’s 
application certain additional factual information which it 
is believed would have operated to the benefit of Applicant. 

First, the ownership of Cook Cleland has changed 
since the filing of the original application. Applicant is 
now owned by Mr. John Ely of North Hollywood, 
84 California. He is the sole stockholder of the com¬ 
pany at this time, and intends to retain ownership 
for the foreseeable future. This new management, differ¬ 
ent from the previous management, is conscious of the need 
for and desirability of irregular air transportation, and has 
full intention of using the authority granted it pursuant to 
Section 291 of the Board’s Economic Regulations. Up to 
the time of Mr. Ely’s purchase of the stock of Cook Cleland, 
the carrier had operated only one flight under its Letter of 
Registration. Plans now call for more frequent flights 
within the framework of the authority granted by the reg¬ 
ulation pertaining to Large Irregular Air Carriers. 

Secondly, Applicant no longer owns the PBY-5A referred 
to in the original application for individual exemption. Ap¬ 
plicant at present owns no aircraft. However, negotiations 
are now under way for the lease of aircraft by the Appli¬ 
cant from various sources. Applicant has received assur¬ 
ances from California Eastern Airways, Air America, Slick 
Airways, Flying Tigers, and Monarch that aircraft of C-46 
and DC-4 type are available for lease upon demand, and 
upon the completion of particular leases, Applicant will file 
with the Board copies of the leases and they shall become a 
part of this petition for reconsideration. 

Third, Applicant inasmuch as it no longer owns or has 
access to amphibious aircraft, no longer intends to engage 
in amphibious type operations, as suggested in its original 
application. Applicant’s present intentions with respect to 
operations are to provide fill in and demand air transpor¬ 
tation to and from points of military importance. Appli¬ 
cant’s President has talked with various Army and Navy 
personnel and property officers and has been advised re- 
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peatedly of the dire need at particular times and places for 
additional air transportation facilities to fill in where exist¬ 
ing facilities are inadequate to fill the needs of the military 
during the present emergency. 

Applicant therefore intends to make its facilities avail¬ 
able on a demand basis whenever and wherever there is 
need for additional air transportation, but on an irregular 
basis and within the framework of the authority granted 
Applicant by its exemption under Section 291. 

The present emergency makes the availability of addi¬ 
tional air transportation mandatory, and said facilities 
must be provided by the Board. They can best be provided 
by granting Applicant’s request for an individual 
85 exemption which will allow Applicant the necessary 
flexibility in operations to serve the need when and 
where it exists. Scheduled carriers which do not have the 
flexibility in operations cannot adequately serve the exist¬ 
ing and potential need during this emergency period. How¬ 
ever, Applicant, operating under an exemption, will be able 
to make its services available to both the military and the 
general public when and where it is needed most. 

Fourth, Applicant will have as its operational head¬ 
quarters, Lockheed Air Terminal at Burbank, California, 
and will maintain its offices there. However, flights will be 
operated into and out of points where the need is greatest, 
and where the emergency is most pressing, thereby serving 
best the public convenience and necessity. 

Fifth, Applicant, although it prefers authority from the 
Board which will permit the necessary flexibility in opera¬ 
tion referred to above, especially requests authority to op¬ 
erate into and out of points on the east and west coasts 
where military installations and activities are most con¬ 
centrated. Particularly there is a pressing need for addi¬ 
tional air transportation services in the Los Angeles-San 
Francisco area because of the intensity of the military con¬ 
centration in that area. 





Applicant’s President has made a study of the need in 
that area and has determined on the basis of conversations 
and conferences with the military officers in that area that 
services of the type offered by Applicant are of particular 
! importance and very necessary in that area. For example, 
personnel movements into and out of Camp Pendleton, Fort 
Ord, Camp Stoneman, Camp Cook and Point Wynona, to 
! name only a few, require additional air transportation fa- 
i cilities. These can best be provided by Applicant. The 
certificated carriers operating into and out of this general 
area are operating at capacity loads most of the time, and 
are not at present able at all times to handle all the need 
in the area for air transportation facilities. 

It is therefore necessary that the Board, because of the 
unusuAl circumstances surrounding this application, and 
because of the limited nature of the operating authority re¬ 
quested, grant Applicant authority to provide irregular air 
transportation for at least the duration of the present emer¬ 
gency and for as long thereafter as may be necessary to fill 
the needs of the area. 

86 There can be no doubt that under the circumstances 
it would be an undue burden on the Applicant to re¬ 
quire it to endure the time consuming and costly process of 
obtaining a certificate of public convenience and necessity 
to perform the services herein requested. There is no need 
for such a process. The emergency is temporary, we as¬ 
sume; the need is urgent and present; the Board must 
therefore reconsider its decision to deny Applicant’s re¬ 
quest for an individual exemption pursuant to Section 291 
of the Economic Regulations and Section 416(b) of the Act. 

Sixth, By this Petition for Reconsideration, Applicant 
intends thereby to stay the Board’s Order denying Appli¬ 
cant’s application for an Individual Exemption for and 
until such time as the Board takes final action on this Peti¬ 
tion. Further, Applicant expressly reserves the right to 
deny, challenge or otherwise test the validity of any Board 
action based on or stemming from the Board’s attempted 
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revision of Section 291 of the Economic Regulations, issued 
April 13, 1949, and effective May 20, 1949, Order Serial 
Number E-142, the effect of which may be to alter substan¬ 
tially Applicants operating authority granted it originally 
by its Letter of Registration issued by the Board. 

Wherefore, Applicant prays that the Board reconsider 
and reverse its Order denying the Application of Cook 
Cleland for an individual exemption, and, that the Board 
grant Applicant an individual exemption pursuant to Sec¬ 
tion 291 of its Economic Regulations for as long as there 
is a need for Applicant’s services, and/or an exemption pur¬ 
suant to 416 (b) of the Act authorizing Applicant to engage 
in irregular operations wherever and whenever there is a 
need for said services, and/or such other, further or differ¬ 
ent relief as the Board may deem proper. 

Cook Cleland Catalina Airways, Inc. 

By /s/ John Ely 
President 


87 Civil Aeronautics Board Received Mar 231951 

Exhibit 7. 

LAW offices 
Harrington & Graham 

WASHINGTON BUILDING 
WASHINGTON 5, D. C. 

Republic 7137 

(2) B-71B (Watson) 

22 March 1951 

Docket No. 3927 

Gentlemen: 

Request is hereby made on behalf of Cook Cleland Cata¬ 
lina Airways, Inc., for a hearing in connection with its peti- 

i 

i 
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tion for reconsideration of your order denying exemption 
in the above-entitled docket. 

Sincerely yours, 

/s/ Dayton M. Habbington 

Civil Aeronautics Board 
Washington 25, D. C. 

Answered by Board order 3 / 28/51 denying petition—file 
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97 Orders 

Serial Number E-5240 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C., on the 
28th day of March, 1951. 

Docket No. 3927 

In the matter of the application of 

Cook Cleland Catalina Airways, Inc. 

for an exemption filed pursuant to Section 291.16 of the 
Board’s Economic Begulations, and section 416(b) of 
the Civil Aeronautics Act of 1938, as amended. 

Order Denying Petition for Reconsideration. 

By Order Serial No. E-4955, dated December 21, 1950, 
the Board denied the application for exemption filed pur¬ 
suant to Section 291.16 of the Board’s Economic Begula¬ 
tions by Cook Cleland Catalina Airways, Inc. (Cook 
Cleland). On January 22, 1951, Cook Cleland filed a peti¬ 
tion in which it requested that the Board “reconsider and 
reverse” the aforementioned order denying an individual 
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exemption, and grant Cook Cleland an individual exemp¬ 
tion under Part 291 of the Economic Regulations “for as 
long as there is a need for Applicant’s services and/or an 
exemption pursuant to Section 416(b) of the Act authoriz¬ 
ing Applicant to engage in irregular operations wherever 
and whenever there is a need for said services.” On March 
5,1951, United Air Lines, Inc., filed an answer to the afore¬ 
mentioned petition. 

In support of its petition Cook Cleland alleges, inter alia, 
that: (1) since the filing of the original application the 
ownership of the company has changed; (2) the PBY-5A 
previously owned has been sold and Cook Cleland owns no 
aircraft; (3) negotiations are now under way for lease of 
aircraft by Cook Cleland, and assurances have been re¬ 
ceived from a number of other carriers that aircraft will 
he available on demand for lease; (4) upon completion of 
particular leases, Cook Cleland will file with the Board 
copies of the leases which are to become a part of the peti¬ 
tion for reconsideration; (5) there is a pressing need for 
additional air transportation services in the Los Angeles- 
San Francisco area because of the intensity of the military 
concentration in that area; (6) while the certificated car¬ 
riers are operating at capacity loads in the California gen¬ 
eral area, they are not able at all times to handle all the 
need in the area for air transportation facilities; (7) serv¬ 
ices of the type offered by Cook Cleland are very necessary 
in that area, and can best be provided by applicant; and 
(8) it is necessary to grant the authority requested “for at 
least the duration of the present emergency.” 

98 For purposes of the request for reconsideration, 
we will consider as true and correct all of the allega¬ 
tions of fact in the petition for reconsideration and in the 
original application. It should be pointed out, however, 
that the petition for reconsideration filed by Cook Cleland 
confirms the findings made by the Board, in its order of 
denial, that the carrier did not engage in any operations for 
a period of more than one year prior to the date of our 
order of denial. 
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The Board, npon consideration of the foregoing petition, 
finds and concludes that: 

1. The reasoning in the Board’s Order Serial No. E-5066, 
adopted January 24, 1951, denying the petition for recon¬ 
sideration of the denial of the application of Coastal Air¬ 
lines, Inc., for an exemption, is applicable to the request of 
Cook Cleland for reconsideration; and 

2. Cook Cleland has not otherwise presented any matters 
sufficient to warrant granting the relief requested. 

It Is Ordered That: 

1. The aforementioned petition of January 22, 1951, by 
Cook Cleland be and hereby is denied; 

2. The temporary exemption granted Cook Cleland by 
Section 29L16 of the Board’s Economic Kegulations be and 
hereby is revoked effective April 27,1951. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

(Seal) Secretary 


180 Received May 1, 1951 

Exhibit 9. 

BEFORE THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. 3927 

In the matter of the Application of 

Cook Cleland Catalina Airways, Inc. 

for an exemption filed pursuant to Section 291.16 of the 
Board’s Economic Regulations and Section 416 (b) of the 
Civil Aeronautics Act. 

Further Petition for Reconsideration and Request 

For Hearing. 

• Cook Cleland Catalina Airways, Inc. (Cook Cleland) 
hereby petitions the Civil Aeronautics Board (Board) for 
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further reconsideration of its order of December 21, 1950 
"(Serial No. E-4955) and of its order of March 28, 1951 
(Serial No. E-5240) by which orders the Board denied to 
Cook Cleland an exemption under the provisions of Section 
291 of the Economic Regulations and of Section 416 (b) of 
the Civil Aeronautics Act (Act). 

In support of this Petition and Request Cook Cleland rep¬ 
resents and alleges: 

1. That Cook Cleland is the holder of Letter of Registra¬ 
tion No. 1928 as a large irregular carrier, issued August 4, 
1948. 

2. That Cook Cleland has requested further authority to 
engage in irregular interstate and overseas air transporta¬ 
tion of persons and property and in irregular foreign air 
transportation of property, as presently authorized by Part 
291 of the Board’s Economic Regulations. 

3. That the order denying exemption dated December 
21, 1950 and the order denying Petition for Reconsidera¬ 
tion dated March 28,1951 both were premised on the finding 
that Cook Cleland did not engage in operations for a period 
of more than one year. 

4. That while Cook Cleland has not engaged in opera¬ 
tions for a period of more than one year, it has during that 
period been sold to a new owner who envisioned air service 
with an entirely different type of equipment. As was al¬ 
leged in the Petition for Reconsideration, air service with 
Catalina flying boats was to be abandoned and air service 

with leased C-46 or DC-4 equipment was to be made 
181 available primarily to military personnel and pri¬ 
marily in the California area because of its intensity 
of military concentration. Further, at the time the new 
owner purchased, he did so in good faith not knowing that 
‘ the Letter of Registration was subject to revocation for 
failure to operate—such a basis for revocation not being 
apparent in any rule or regulation of the Board. 

In other words, Cook Cleland believed and believes that 
its failure to engage in air transportation for a period of 
more than one year is completely explainable and that was 
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why it requested a hearing on its Petition for Reconsidera¬ 
tion. However, this Request for Hearing was not consid¬ 
ered by the Board; and, although the Board’s order deny¬ 
ing the Petition for Reconsideration dated 28 March 1951 
purports to revoke Cook Cleland’s temporary exemption 
effective April 27, 1951, the Board did not notify Cook 
Cleland until under postmark of April 19, 1951. 

Whebefobe, Cook Cleland prays that the Board recon¬ 
sider and reverse its order denying Petition for Reconsid¬ 
eration and its Order Denying Exemption and that the 
Board grant Cook Cleland an individual exemption pursu¬ 
ant to Section 291 of the Economic Regulations and Sec¬ 
tion 416 (b) of the Act; and that the Board, pending the 
determination of this Petition and Request, stay the effect 
of and/or reinstate the temporary exemption granted Cook 
Cleland, but attempted to be revoked effective April 27, 
1951, and that the Board grant such other, further and dif¬ 
ferent relief as to the Board may seem just and proper. 

Cook Cleland Catalina Airways, Inc. 

By /s/ Dayton M. Habbington 

Dayton M. Harrington, Attorney 
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Exhibit 10. 

184 Orders 

Serial Number E-5368 

UNITED STATES OP AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 10th day of May, 1951. 

Docket No. 3927 

In the matter of the application of 

Cook Cleland Catalina Airways, Inc, 

for an exemption filed pursuant to Section 291.16 of the 
Board’s Economic Regulations and Section 416(b) of the 
Civil Aeronautics Act of 1938, as amended. 

Order Denying Second Petition for Reconsideration and 

Request for Stay. 

By Order Serial No. E-5240, adopted March 28,1951, the 
Board denied the petition of Cook Cleland Catalina Air¬ 
ways, Inc. (Cook Cleland), for reconsideration of the 
Board’s Order Serial No. E-4955, adopted December 21, 
1950, denying the above-entitled application. The afore¬ 
mentioned order of March 28, 1951, treated “as true and 
correct all of the allegations of fact in the petition for re¬ 
consideration and in the original application”, but pointed 
out that the petition confirmed the Board’s earlier finding 
that the carrier had not engaged in any operations for a 
period of more than one year prior to the date of the order 
denying the application. 

By letter dated March 22, 1951, Cook Cleland requested 
a hearing in connection with its petition for reconsidera¬ 
tion, and following denial of its petition Cook Cleland filed 
a “Further Petition for Reconsideration and Request For 
Hearing” (hereinafter referred to as the “second” peti¬ 
tion). 
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The second petition repeats a number of the allegations 
in the first petition. In addition, it is alleged, inter alia , 
that “at the time the new owner purchased [the company] 
he did so in good faith not knowing that the Letter of Reg¬ 
istration was subject to revocation for failure to operate— 
such a basis for revocation not being apparent in any rule 
or regulation of the Board.” Cook Cleland also alleges 
that the request for hearing on the original petition was 
not considered by the Board; and that while the Board’s 
order of March 28,1951, denying the original petition, pur¬ 
ported to revoke the temporary exemption on April 27, 
1951, Cook Cleland was not notified “until under postmark 
of April 19,1951.” Cook Cleland requests that the Board 
reconsider and reverse its order and grant Cook 
185 Cleland an individual exemption; and that pending 
the determination of the second petition the Board 
stay the effect of its order terminating the previous exemp¬ 
tion on April 27, 1951, or reinstate said exemption. 

For purposes of the second petition, the Board will con¬ 
sider as true and correct all the allegations of fact in said 
petition. However, the Board reaffirms the findings and 
conclusions in its previous order of March 28,1951 (Order 
Serial No. E-5240), and finds that no useful purpose would 
be served by granting the requested hearing. The Board 
further finds that the policy statement in its opinion of 
May 25, 1950 (Orders Serial Nos. E-4240-4252), gave ade¬ 
quate notice that non-operations for a period of one year 
could be the basis of denial of an individual exemption ap¬ 
plication such as that filed by Cook Cleland. The Board 
also finds that even if Cook Cleland did not receive actual 
notice of the aforementioned order of March 28,1951, until 
April 19, 1951, as alleged, there are no allegations in the 
second petition showing how this delay in any way injured 
Cook Cleland. Insofar as such delay may have been re¬ 
sponsible for the late filing of such petition, we have not 
undertaken to dismiss the petition for being untimely. 
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In view of the foregoing, it is ordered That the afore¬ 
mentioned second petition of Cook Cleland be and hereby 
is denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 


(seal) 
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Regulations Serial Number 388 


292.1 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 5th day of May, 1947. 

The Civil Aeronautics Board, having held a hearing and 
issued its opinion in the Investigation of Non-Scheduled 
Air Service, Docket No. 1501, relating to non-certificated 
air carriers, 1 having circulated for comment a draft and 
thereafter a revised draft of proposed regulation relating 
to non-certificated air carriers, having considered written 
comments and oral argument thereon in Docket No. 2742, 
and having also considered other data and information 2 
available to the Board, finds as follows: 

1. Since 1938 there has been in effect an exemption regu¬ 
lation adopted by the Board which exempts non-certificated 
air carriers from all provisions of Title IV of the Civil 
Aeronautics Act (other than sections 401(1) and 407(a), 
and, since June, 1946, section 411) so long as they engage 
only in irregular services as defined in such regulation. At 
the time such regulation was originally adopted the Board 
believed it was undesirable to provide for the detailed 
economic regulation of the operations of such carriers 
without further study. Since that time and particularly 
following the close of the war, the Board has accumulated 

1 As used herein the term “non-certificated air carriers” refers to air car¬ 
riers engaging in air transportation which do not hold certificates of public 
convenience and necessity issued by the Board, and the term “certificated air 
carriers” refers to air carriers which do hold such certificates. 

2 Such data and information include, among other things, the reports hereto¬ 
fore filed with the Board pursuant to Section 292.1 of the Economic Regula¬ 
tions, data obtained in investigations made by the enforcement staff of the 
Board, financial Forms 41, 2380 and 2780, and other reports filed with the 
Board by the certificated air carriers, informal complaints filed against non- 
certificated air carriers, and applications for air carrier operating certificates 
filed with the Civil Aeronautics Administration pursuant to Part 42 of the 
Civil Air Regulations. 
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information and data which indicate that the aggregate 
operations of such carriers have increased in scope and 
importance, and that operations by individual carriers are 
frequently extensive. Some such operations have been con¬ 
ducted with little regard to the responsibility and duty 
owed to the public by a common carrier with respect to 
service, and have resulted in numerous complaints to the 
Board concerning tariff and operating practices, including 
but not limited to failure of such carriers to perform the 
service agreed upon, great variations in the fares and 
rates charged by the same carrier for comparable service, 
failure to make refunds to passengers and shippers for 
transportation not performed, misrepresentation of equip¬ 
ment, facilities and services, and use of inadequate and 
makeshift equipment and facilities. Both the protection 
of the public from improper practices by such non-certifi- 
cated air carriers and protection of the certificated carriers 
against unregulated competition require that additional 
regulatory provisions of the Civil Aeronautics Act be now 
made applicable to such non-certificated air carriers. 

2. In addition to the public demand and need for air 
transportation services furnished by the certificated air 
carriers on regularly scheduled operations, there is 
public demand and need at the present time for air 
services on an irregular basis both to certificated and non- 
certificated points. Such irregular services vary greatly 
respect to type of service, and fill a need which, because 
of fluctuations in the demand and the impossibility of de¬ 
termining where and when the demand will arise, by its 
very nature cannot be fulfilled economically by carriers 
operating on regular schedules and routes. Such services 
can be performed by non-certificated air carriers, and be¬ 
cause of their knowledge of local conditions or willingness 
to perform specialized types of services such services can 
frequently be performed by them more adequately, eco¬ 
nomically and quickly than by certificated carriers. To 
require the certification of such carriers at the present time 



would be impracticable because it would be necessary to 
issue a certificate of public convenience and necessity which 
would either impose no substantial limitations upon oper¬ 
ations or which would substantially reduce the flexibility 
and usefulness of the operations of such carriers. Certifi¬ 
cation, in the case of many small scale operations, would 
be uneconomical and would tend to prevent or retard the 
development of new types of services designed to meet 
special conditions. Because of the fact that irregular ser¬ 
vices meet a different need and must be infrequent and 
irregular, such services, if properly regulated under pro¬ 
visions of the Act other than those relating to certificates 
of public convenience and necessity, will not under present 
conditions have adverse competitive effect upon the ser¬ 
vices performed by the certificated air carriers. 

3. In view of the considerations mentioned in para¬ 
graphs 1 and 2 hereof, and in order to insure the flexibility 
in the conduct of irregular services which is implicit in 
exemption of non-certificated air carriers from certifica¬ 
tion, Irregular Air Carriers, as defined in Section 292.1 
below, should continue to be exempted from the require¬ 
ments of section 401 of the Act other than subsection (1). 
Protection of the public and the orderly development of 
the air transportation system in acordance with the objec¬ 
tives of section 2 of the Act, however, require that 
5 certain provisions of the Act which are not directly 
related to the certification provisions of the Act 
should be made applicable to the Irregular Air Carriers 
utilizing equipment of substantial size. Such carriers are 
now subject to sections 401(1), 407(a) and 411, and these 
requirements should be continued. In addition, such car¬ 
riers should now be made subject to sections 403, 404(b), 
407(b), 407(c), 407(d), 407(e), 409(b), 410, 415 and 416; 
and to the requirements of section 404(a) relating to safe 
service, equipment and facilities. In addition, such car¬ 
riers should be made subject to the provisions of sections 
408, 409(a), 412, 413 and 414, except to the extent, as more 
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fully set forth in paragraph (c) of Section 292.1 below, 
that such provisions involve other Irregular Air Carriers. 

4. A portion of the irregular air service now being per¬ 
formed is performed by small air carriers operating a 
limited number of planes of small size. From reports sub¬ 
mitted to the Board it appears that non-certificated air 
carriers operating one or more aircraft having a gross 
take-off weight in excess of 10,000 pounds constituted less 
than 20 percent of the total number of non-certificated air 
carriers, but flew approximately 90 percent of the total 
revenue passenger miles flown by all such carriers. It would 
thus appear that Irregular Air Carriers operating aircraft 
under 10,000 pounds may be subjected to a much lesser 
degree of economic regulation without materially affecting 
the over-all air transportation system. Such operations 
are limited in scope, do not represent a serious threat to 
certificated operations, and extensive regulation thereof at 
this time would be unduly burdensome and costly to such 
carriers, would tend to increase the cost and impair the 
value of such services to the public, and would impose un¬ 
necessary additional administrative burden upon the 
Board. Accordingly, such Irregular Air Carriers should 
not be made subject to sections 403, 404(b), 407(b), 407(c), 
408, 409(a), 410 and 412, but should be made subject to all 
other provisions of the Act to which the Irregular Air 
Carriers utilizing equipment of substantial size are 
subject. 

In drawing the line between the Irregular Air Carriers 
utilizing equipment of substantial size and the Irregular 
Air Carriers which utilize only smaller equipment, the 
Board finds that the use of a single aircraft unit having an 
allowable gross take-off weight in excess of 10,000 pounds 
would involve an operation of substantial size in relation 
to the service offered to the public and the competitive 
effect upon other air carriers; and that the use of aircraft 
units having an allowable gross take-off weight between 
6,000 and 10,000 pounds and an aggregate gross take-off 
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weight in excess of 25,000 pounds would likewise involve a 
substantial operation. 

5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect does not 
provide for exemption from the Act with respect to the 
carriage of persons in foreign air transportation. The 
Board finds that notwithstanding the findings in para¬ 
graphs 2 and 3 hereof the continuation of the exemption 
with respect to such transportation is no longer justified in 
view of the recent substantial extension of our interna¬ 
tional air transportation system, as well as the recent 
award of foreign air carrier permits, and in view of the 
smaller traffic potential which the Board finds to exist in 
the field of international air transportation as compared 
with interstate and overseas air transportation. 

6. As a condition to the grant of the exemptions pro¬ 
vided for in Section 292.1 below, such section will provide 
for letters of registration to be issued to Irregular Air 
Carriers, for quarterly operation reports, and for special 
reports on the institution of service with large aircraft by 
such carriers theretofore utilizing only small aircraft. These 
requirements are deemed necessary in order that the 
Board may maintain adequate supervision and obtain in¬ 
formation with respect to exempted operations. 

7. Unless specific provision were made herein the officers 
and directors of Irregular Air Carriers otherwise would be 
subject to the interlocking relationships provisions of sec¬ 
tion 409 of the Act, even though the Irregular Air Carriers 
in which they hold their positions are wholly or partially 
exempted from such provisions by the terms of Section 
292.1 below. The Board’s statutory powers to grant ex¬ 
emptions from provisions of Title IV of the Act extend 
only to air carriers and not to individuals or persons other 
than air carriers. Certain interlocking relationships as 
specified in section 409 occupied by such persons are lawful 
only if approved by the Board upon due showing, in the 
form and manner prescribed by the Board, that the public 
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interest will not be adversely affected thereby. The Board 
has determined in this regard that since it is granting ex¬ 
emption to certain Irregular Air Carriers from the 
requirements of section 409 with respect to certain rela¬ 
tionships, a due showing within the meaning of the statute 
to justify approval of an interlocking relationship, upon 
application filed by an officer or director of an Irregular 
Air Carrier, would be made by a showing that such carrier 
itself had been granted an exemption from the necessity 
of obtaining approval. To require each such officer or 
director to file such an application and make such a show¬ 
ing, however, would appear to impose a useless adminis¬ 
trative burden upon the Board and would not be conducive 
to the proper dispatch of business and to the ends of jus¬ 
tice. The Board has determined, therefore, that such 
showing by all such officers and directors individually shall 
be presumed to have been made, and upon the basis thereof 
has granted blanket approval of such interlocking relation¬ 
ships in Section 292.1 below. 

8. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the 
extent required in Section 292.1 below, would be an undue 
burden on Irregular Air Carriers by reason of the limited 
extent of, and the unusual circumstances affecting the oper¬ 
ations of such carriers, and would not be in the public 
interest. 

6 On the basis of the foregoing findings and pur¬ 

suant to the Civil Aeronautics Act of 1938, as 
amended, particularly sections 205(a) and 416(b) thereof, 
and for the purpose of providing for the economic regula¬ 
tion of services conducted on an irregular basis by non- 
certificated air carriers, the Civil Aeronautics Board 
hereby amends Section 292.1 of the Economic Regulations 
in its entirety to read as follows effective June 10,1947: 
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Section 292.1 op the Economic Regulations 
Irregular Air Carriers 

(a) Applicability.—This section shall not apply to any 

air carrier authorized by a certificate of public convenience 
and necessity to engage in air transportation, to Alaskan 
Air Carriers, to operations within Alaska, or to any non- 
certificated air carrier engaged in air transportation pur¬ 
suant to special or individual exemption by the Board or 
pursuant to exemption created by any other section of the j 

Economic Regulations. 

(b) Classification.—There is hereby established a classi- j 

i fication of non-certificated air carriers to be designated as 

“Irregular Air Carriers”. An Irregular Air Carrier shall 
be defined to mean any air carrier (1) which does not hold 
a certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, * 

(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air 
transportation of property only, and (3) which does not 
hold out to the public, expressly or by a course of conduct, 
that it operates one or more aircraft between designated 
points, or within a designated point, regularly or with a 
i reasonable degree of regularity upon which aircraft it 
accepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property 
as the public offers. No air carrier shall be deemed to be 
an Irregular Air Carrier unless the air transportation ser- 
ices offered and performed by it are of such infrequency 
as to preclude an implication of a uniform pattern or nor¬ 
mal consistency of operation between, or within, such 
designated points. Within the meaning of this definition 
a “point” shall mean any airport or place where aircraft 
may be landed or taken-off, including the area with a 25- 
mile radius of such airport or place. ' 

(c) Exemptions. 

(1) General .—Except as otherwise provided in this sec¬ 
tion, Irregular Air Carriers shall be exempt from all pro- 
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visions of Title IV of the Civil Aeronautics Act of 1938, as 
amended, other than the following: 

(i) Subsection 401(1) (Compliance with Labor Legisla¬ 
tion) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404(a) (Carrier’s Duty to Provide Ser¬ 
vice, etc.), only in so far as said subsection requires air 
carriers to provide safe service, equipment, and facilities 
in connection with air transportation; 

(iv) Subsection 404(b) (Discrimination); 

(v) Subsection 407(a) (Filing of Reports): Provided, 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 407(a) 
shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly so 
provides; 

(vi) Subsection 407(b) (Disclosure of Stock Ownership); 

(vii) Subsection 407 (c) (Disclosure of Stock Ownership 
by Officers or Directors); 

(viii) Subsection 407(d) (Form of Accounts): Provided, 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection 407(d) 
shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly so 
provides; 

(ix) Subsection 407(e) (Inspection of Accounts and 
Property); 

(x) Section 408 (Consolidation, Merger, and Acquisition 
of Control): Provided, That Irregular Air Carriers shall 
be exempt from section 408 in so far as said section would 
make it unlawful, without prior approval by the Board, 
(a) for any Irregular Air Carrier or any person control¬ 
ling any such carrier to purchase, lease, or contract to 
operate the properties, or any substantial part thereof, of 
another Irregular Air Carrier, (b) for any Irregular Air 
Carrier to consolidate or merge with another Irregular Air 
Carrier, and (c) for any Irregular Air Carrier or any per- 









son controlling any sncli air carrier to acquire control of 
another Irregular Air Carrier; Provided further, That any 
Irregular Air Carrier which consolidates or merges with 
another Irregular Air Carrier and any Irregular Air Car¬ 
rier or any person controlling any such carrier that 
acquires control of, or purchases, leases, or contracts to 
operate the properties, or any substantial part thereof, of 
another Irregular Air Carrier pursuant to the exemption 
granting herein, shall submit to the Board, not more than 
30 days following the consummation of the transaction, 
a report indicating in reasonable detail the nature and 
result of the transaction. 

(xi) Subsection 409(a) (Interlocking Relationships): 
Provided, That if an application by any Irregular Air Car¬ 
rier for approval of an interlocking relationship in exist¬ 
ence on the effective date of this section is filed with the 
Board prior to a date 30 days after the effective date of 
this section, such air carrier may retain the officer, direc¬ 
tor, member, or stockholder involved in such relationship 
pending final disposition by the Board of said application: 
Provided further, That Irregular Air Carriers shall be 
exempt from subsection 409(a) in so far as said subsection 
would make it unlawful, without prior approval by the 
Board, (a) for any Irregular Air Carrier to have and re¬ 
tain an officer or director who is an officer, director, or 
member, or who as a stockholder holds a controlling in¬ 
terest, in another Irregular Air Carrier, (b) for any 

Irregular Air Carrier, knowingly and willfully, to 
7 have and retain an officer or director who has a 
representative or nominee who represents such offi¬ 
cer or director as an officer, director, or member, or as a 
stockholder holding a controlling interest, in another 
Irregular Air Carrier; 

(xii) Subsection 409(b) (Profit from Transfer of Securi¬ 
ties) ; 

(xiii) Section 410 (Loans and Financial Aid); 

(xiv) Section 411 (Methods of Competition); 
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(xv) Section 412 (Pooling and Other Agreements): Pro¬ 
vided, That Irregular Air Carriers shall be exempt from 
section 412 until 60 days after the effective date of this sec¬ 
tion: Provided further, That Irregular Air Carriers shall 
be exempt from section 412 in so far as said section would 
require any Irregular Air Carrier to file with the Board a 
copy or a memorandum of certain contracts or agreements 
(other than contracts or agreements for pooling or appor¬ 
tioning earnings, losses, traffic, service or flying equip¬ 
ment), or of modifications or cancellations thereof, be¬ 
tween such carrier and any other Irregular Air Carrier; 

(xvi) Section 413 (Form of Control); 

(xvii) Section 414 (Legal Restraints); 

(xviii) Section 415 (Inquiry into Air-Carrier Manage¬ 
ment) ; 

(xix) Section 416 (Classification and Exemption of 
Carriers). 

(2) Additonal Exemptions for Irregular Air Carriers 
Utilizing Small Aircraft .—Subdivisions (ii), (iv), (vi), 
(vii), (x), (xi), (xiii) and (xv) of subparagraph (1) of 
this paragraph shall not apply to any Irregular Air Car¬ 
rier which does not utilize in its air transportation services 
any single aircraft unit having an allowable gross take-off 
weight in excess of 10,000 pounds, or three or more air¬ 
craft units (not including any aircraft unit having an allow¬ 
able gross take-off weight of less than 6,000 pounds) having 
an aggregate allowable gross take-off weight in excess of 
25,000 pounds 

(3) Additional Temporary Exemptions in Foreign Air 
Transportation .—Notwithstanding any other provisions of 
this section, Irregular Air Carriers for a period three 
months after the effective date of this section, shall, with 
respect to foreign air transportation of persons, be exempt 
from all provisions of sections 401 (except subsection 
401(1)) and 403 of the Civil Aeronautics Act of 1938, as 
amended, only, however, to the extent that such foreign air 
transportation of persons is confined to operations of the 
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type exempted under section 292.1 prior to this revision 
of such section. 

(4) Approval of Certain Interlocking Relationships .— 
To the extent that any officer or director of an Irregular 
Air Carrier would, without prior approval by the Board, be 
in violation of any provision of subsection 409(a) (3) of 
the Civil Aeronautics Act of 1938, as amended, by reason 
of any interlocking relationship with another Irregular Air 
Carrier, such relationship is hereby approved. 

(5) Effect on Other Statutes .—The exemptions herein¬ 
above granted from certain provisions and requirements 
of sections 408, 409, and 412 shall not constitute an order 
made under such sections, within the meaning of section 
414, and shall not confer any immunity or relief from oper¬ 
ation of the “antitrust laws,” or any other statute (except 
the Civil Aeronautics Act of 1938, as amended), with re¬ 
spect to any transaction, interlocking relationship or agree¬ 
ment otherwise within the purview of such section. 

(6) Operational Reports by Irregular Air Carriers .— 
On or before July 20, 1947, and thereafter on or before 
the 20th day of every October, January, April and July, 
each Irregular Air Carrier, except those Irregular Air 
Carriers utilizing only small aircraft, as specified in sub- 
paragraph (2) of this paragraph, shall file with the Board 
a quarterly operational report covering the period of the 
three preceding calendar months, showing all flights oper¬ 
ated in air transportation during such period, and stating, 
with respect to each such flight, the dates of departures 
and arrivals and the origin, destination and intermediate 
points served. Whenever any Irregular Air Carrier 
theretofore utilizing only small aircraft as specified in 
subparagraph (2) of this paragraph, undertakes to utilize 
in its air transportation services any single aircraft unit 
having an allowable gross take-off weight in excess of 
10,000 pounds, or three or more aircraft units (not includ¬ 
ing any aircraft unit having an allowable gross take-off 
weight of less than 6,000 pounds) having an aggregate 
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allowable gross take-off weight in excess of 25,000 pounds, 
such Irregular Air Carrier shall notify the Board in 
writing within not more than ten days after the actual 
commencement of such utilization. 

(d) Registration for Exemption. 

(1) Letter of Registration Required. —From and after 
60 days after the effective date of this section no Irregular 
Air Carrier may engage in any form of air transportation 
unless there is then outstanding and in effect with respect 
to such air carrier a Letter of Begistration issued by the 
Board: Provided, That if any Irregular Air Carrier, 
otherwise authorized to engage in air transportation pur¬ 
suant to this section, shall file with the Board within 60 
days after the effective date of this section, an application 
for a Letter of Begistration, such applicant may engage 
in such air transportation until such Letter has been is¬ 
sued, or such applicant has been notified that it appears 
to the Board that such applicant is not entitled to the issu¬ 
ance of such Letter. 

(2) Issuance of Letter of Registration .— Upon the filing 
of proper application therefor, the Board shall issue, to 
any Irregular Air Carrier, a Letter of Begistration which 
unless otherwise sooner rendered ineffective, shall expire 
and be of no further force and effect, upon a finding by the 
Board that enforcement of the provisions of section 401 
(from which exemption is provided in this section) would 
be in the public interest and would no longer be an undue 
burden on such Irregular Air Carrier or Class of Irregular 
Air Carriers. Such application shall be certified to by a 

responsible official of such carrier as being correct, 
8 and shall contain the following information: (i) date; 

(ii) name of carrier; (iii) mailing address; (iv) lo¬ 
cation of principal operating base; (v) if a corporation, 
the place of incorporation, the name and citizenship of 
officers and directors and a statement that at least 75 per 
centum of the voting interest is owned or controlled by per¬ 
sons who are citizens of the United States or one of its 
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possessions; (vi) if an individual or partnership, the name 
and citizenship of owners or partners; (vii) the types and 
numbers of each type of aircraft utilized in air transporta¬ 
tion. Such application shall he submitted in duplicate in 
letter form or on C. A. B. Form No. 2789 which is avail¬ 
able on request for the convenience of applicants. 

(3) Non-transferability of Letter of Registration. —A 
Letter of Registration shall be non-transferable and shall 
be effective only with respect to the person named therein. 

(4) Suspension of Letter of Registration. —Letters of 
Registration shall be subject to immediate suspension 
when, in the opinion of the Board, such action is required in 
the public interest. 

(5) Revocation of Letter of Registration. —Letters of 
Registration shall be subject to revocation, after notice and 
hearing, for knowing and willful violation of any provision 
of the Civil Aeronautics Act of 1938, as amended, or of any 
order, rule or regulation issued under any such provision, 
or of any term, condition or limitation of any authority is¬ 
sued under said Act or regulations. 

(e) Separability. —If any provision of this section or the 
application thereof to any air transportation, person, class 
of persons, or circumstance is held invalid, the remainder 
of the section and the application of such provisions to 
other air transportation, persons, classes of persons, or 
circumstances shall not be affected thereby. (52 Stat. 984 
and 1004, as amended; 49 U. S. C. 425a and 496b). 

Note: The record-keeping and reporting requirements’ * 
of this section have been approved by the Bureau of the 
Budget in accordance with the Federal Reports Act of 
1942. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 

(Seal) Secretary 
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form CAB-178* 
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CIVIL aeronautics'board 


APPLICATION FORtETTER (IF REGISTRATION 

MON-CERTIFICATED IRREGULAR AIR CARRIER 

(In tccortfinei with Station i#J. /# n amended, of tha 
Economic I«|nIiIJmi of tho Civil dirMwtlei Board) 


TO: Secretary, ^eroneutlce Board 


HaeMngton 

At tm Ol 


O.C. 


/ „ BQmjtMWSD 
miBmmpiMt NO, " MOOS 


MEfimn SB ACS BLAME 


Jul !6 S 3i 4H »i|8 
L- Hr” ft- 




INSTRUCTIONS - Submit in duplicate. If 
•pace is laadequate under aay qaeatioa, 
attack additional sheets. 


1. NAME OF CARRIER 

Cook Cleland Catalina Airways Inc. 


3. MAILING ADDRESS 

Suelid Avenuei 
Willoughby, Ohio. 


2. DATE OF APPLICATION 

July 8, 1948 


a. LOCATION OF PRINCIPAL OPERATING BASE 

Cleveland Municipal Airport, 
Cleveland, Ohio. 


IF A CORPORATION, REPORT THE FOLLOWING 
a. PLACE OF INCORPORATION 

• 4 . 

Willoughby,.Ohio* 


iiumi 

JliL - 1 6 19 48 


NANt 

POSITION HELD 

©sauces livisiu* 1 

HUP**" ' 

xxxxxxxxnu 

xuunrr^r 

CITIZENSHIP 

Cook Cleland 

President 

1733 

U.S.A. . 

William Cleland 

V- Pres. 

1980 Pord Dr. f Cleveland. 0 . 

U.S.A. 


Seay Treae 

QP.A Uala. TTla. na.Clav. Hta.O 

. U.S.A. 

Joseph F. Kirwin 

'Dir'aotor 

C. R- 7 f Lake 3 - Blvd. Willongl 

ihv, O.TJSA 

Ora Lee Cleland 

n 

1733 Hoaedale, E. Clegaland 

TI. 55 - A 

William 55 - Burton 


Guardian Rldg.Clavaland, 0 . 

TT.fl. A - 
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e. AT LEAST 75 PER CENTON OP THE VOTING INTEREST IS OWNEO OR CONTROLLED BY PERSONS SHO ARE CITIZENS OF THE 

UNITED STATES OR OF ONE OF ITS POSSESSIONS (Chock ono) CXyES □ NO 

6 . IF INDIVIDUALLY OWNEO OR A PARTNERSHIP, REPORT THE FOLLOWING 

a. FORM OF ORGANIZATION (Chock ono) 

CJ individually owned ZD PARTNERSHIP 

a. OWNER OR PARTNERS COUNTRY OF 

NAME 

ADDRESS 

ctmEN^nff* 
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FORM CAB-<??69 (5-7-H7I 

7. AIRCRAFT USED IN AIR TRANSPORTATION 


Quantity 

manufacturer 

model 

r r P E * NO Cl ASS 

LEAVE THIS 
COLUMN BLANK 


Multl-Bns. _ Amphib 


Two placo 


Single Bn 


T I TIC 


DEFINITIONS 

Non-certificated Irregular Air Carrlert See section 292.1 of Economlo Regulations 


Air Transportation: "Interstate air transpor¬ 
tation % "overseas air transportation") and 
■foreign air transportation" itean the carriage 
by alroraft of persona or property as a common 
carrier for compensation or hire or the car¬ 
riage of mall by aircraft) In commerce between) 
respectively - (a) a place In any State of the 
United states, or the District of Coluabla, 
and a place In any other State of the United 
States, or the District of Columbia} or between 
places In the same State of the United States 
through the air spaoe over any place outside 
thereof* or between places In the same Terri¬ 


tory or possession (»xc apt the Philippine 
lelende) of the United States or the District 
of Columbia* (b) a place in any State of the 
United States) or the District of Columbia, 
and any place in a Territory or possession of 
the United States* or between a place In a 
Territory or possession of the United States, 
and a place In any other Territory or posses¬ 
sion of the United states; and (c) a place in 
the United States and any place outside there¬ 
of - whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by 
other forms of transportation. 
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Orders 

Serial Number E-5066 


U N IT E D STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C., on the 
24th day of January, 1951. 

Docket No. 3822 

In the matter of the application of 
Coastal Airlines, Ino, 

for an exemption filed pursuant to Section 291.16 of the 

' Board’s Economic Regulations, and Section 416(b) of 
the Civil Aeronautics Act of 1938, as amended. 

Order Denying Reconsideration. 

By Order Serial No. E-4632, dated September 21, 1950, 
the Board denied the application for exemption filed pur¬ 
suant to Section 291.16 of the Economic Regulations by 
Coastal Airlines, Inc. (Coastal). On October 25, 1950, 
Coastal filed a petition for reconsideration of the aforemen¬ 
tioned order. 

In support of its petition Coastal alleges, among other 
things, that it suspended its operations upon receipt of Reg¬ 
ulation Serial No. ER-136 because of uncertainty as to the 
frequency of flights permitted an irregular carrier by the 
regulation; that it has not had any accidents and has not 
violated any of the Board’s regulations; and that it is 
ready to start operating as a Large Irregular Carrier as 
soon as the Board reconsiders its order denying Coastal’s 
application for exemption. For purposes of this order, we 
will consider all of the allegations of the petition for recon¬ 
sideration and of the application as true and correct. It 
should be pointed out, however, that the petition for recon¬ 
sideration filed by Coastal confirms the finding made by the 
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Board, in its order of denial, that the carrier did not engage 
in any operations for a period of more than one year prior 
to the date of onr order of denial. 

In seeking operating authority from the Board, the ap¬ 
plicant is requesting that such authority take the form of 
an exemption from the normal requirements of section 401 
of the Act which provide that an air carrier shall not en¬ 
gage in air transportation without a certificate of public 
convenience and necessity and that such a certificate shall 
be issued only after notice and hearing and if the Board 
can make the required statutory findings. This is a privi¬ 
lege which we may grant, under section 416(h) of the Act, 
only if we find that enforcement of the Act would be an un¬ 
due burden upon applicant and is not in the public interest 
We are not able here to make such findings. Even if 
100 we were to concede that compliance with the certifi¬ 
cate requirements of section 401 of the Act would im¬ 
pose an undue burden on the applicant and also that there 
is a need generally for air transportation on an occasional 
and irregular basis, we are unable in this case to conclude 
that enforcement of the provisions of the Act is not in the 
public interest. On the contrary, past experience as em¬ 
bodied and contained in a large number of formal proceed¬ 
ings, reports, and oral arguments before the Board extend¬ 
ing over the past several years shows that enforcement of 
the normal provisions of the Act in the present case is in 
the public interest. That experience shows that in a sub¬ 
stantial number of cases the Large Irregular Carriers, hold¬ 
ing operating authority similar to that sought by the ap¬ 
plicant, have engaged in route operations which exceeded 
in regularity and frequency the irregular operations they 
are authorized to conduct. 1 The reasons why such 

i During the period from June 10, 1947, to August 6, 1948, approximately 
158 Letters of Registration were issued to Large Irregular Carriers. A sub¬ 
stantial number did not actually commence operations, or terminated their 
operations after a brief period. Despite this attrition, the records of the 
Board show that 35 enforcement actions before the Board have been instituted 
against Large Irregular Carriers by our Enforcement Office since May 1, 1947, 
that 7 of these eases hare resulted in the revocation or suspension of Letters 


101 carriers are tempted to engage in excessive and un¬ 
lawful operations, and the reasons why such opera¬ 
tions are not in the public interest, are set forth in our opin¬ 
ion of May 25,1950, and need not be repeated here.* Gen¬ 
eral considerations of policy based upon past experience 
lead ns to conclude, therefore, that exemption authority for 
irregular air transportation to be conducted with large 
transport aircraft should not be granted to a Large Irreg¬ 
ular Carrier which, through failure to engage in recent 
irregular operations, has not demonstrated an actual pres¬ 
ent need therefor and the actual ability and will to operate 
lawfully* 

of Registration, 11 have resulted in the issuance of cease and desist orders, 
15 eases are still pending before the Board, and 2 were dismissed because 
the respondent had terminated the operation. In no case did the Board refuse 
to issue a cease and desist or revocation order on the ground that the Enforce¬ 
ment Office had failed to prove unlawful operations or conduct. 

In addition to enforcement actions before the Board, 7 court actions have 
been instituted by the Board since May 1, 1947, and have resulted in injunc¬ 
tions or fines in 4 cases. The other three cases are still pending. 

These administrative and court actions far exceed the number of actions 
which it has been necessary to bring against all other classes of carriers 
since the adoption of the Act in 1938. 

In addition to the foregoing, the Board as of December 20, 1950, has issued 
tentative or final orders with respect to 51 applications filed by the Large 
Irregular Carriers seeking individual exemption orders. In 16 eases, the 
Board found it necessary to conclude on the tentative showing made that 
the application should be disapproved because the applicant had engaged in 
route operations or had otherwise shown that it was not to be entrusted 
with operating authority. In only eight cases was the Board able to con¬ 
clude that the applicant had engaged in true irregular service and that the 
operating authority should therefore be granted. (In the remaining 27 
cases, the carriers had not engaged in operations during the preceding year, 
or had requested dismissal of their applications, etc.) 

With respect to the economic plumes of irregular air transportation, a 
substantial number of Large Irregular Carriers have expressed the view that 
they are unable to conduct economic operations with large aircraft if limited 
to irregular operations as defined by the Board. See, for example, oral 
argument before the Board with respect to Regulation Draft Releases No. 
33 and 43. See also applications of three Large Irregular Carriers in Docket 
Nos. 3430, 3433, and 3434, denied by Order Serial No. E-2085, decided October 
13,1948 (9 a A. B. 583). 

9 The opinion of May 25, 1950, referred to in the text, pertained to a 
group of applications of Large Irregular Carriers (similar to the application 
here under consideration) filed pursuant to Section 29L16 of the Economic 
Regulations, and was incorporated by reference in the Board’s Order Serial 
No. E-4632 denying the application under consideration here. 

8 Of course, this is not intended to preclude a new applicant (including 
one who may have held a Letter of Registration as a Large Irregular 
Carrier) from seeking or being granted a special exemption for irregular air 
transportation to be conducted with large transport aircraft where the appli- 
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Denial of the exemption in this case will mean that the 
applicant will in effect fail to obtain renewal of an exemp¬ 
tion authorization which it has held for more than two 
years. Since applicant did not operate for a period of 
more than a year prior to the filing of its petition for re¬ 
consideration, however, denial of the exemption will not 
cause an existing and going business to be terminated, with 
resulting substantial losses to the owners, operators and 
employees of the enterprise. Nor will denial of the exemp- 
! tion request cause a diminution in the amount of irregular 
I air service being rendered to and relied upon by the public. 

, Both from the viewpoint of need for the particular service 
{ and substantiality of actual loss to the applicant, therefore, 

! the fact that our action will in practical effect terminate 
i an existing temporary special exemption authorization 
does not change our conclusion that the public interest 
requires denial of the application. 

Our order denying the application provided that it 
should be effective in 30 days, but also provided for stay 
of its effective date if a petition for reconsideration was 
i filed within that 30-day period. The petition was filed 
within that period. When petitions for reconsideration or 
orders of denial have been filed in other cases arising under 
| Section 291.16 of the Economic Begulations, we have 
usually set the applications down for hearing where denial 
originally was based on the fact that the applicant had 
engaged in regular operations or otherwise was not 
102 fit to be entrusted with authority to engage in 
irregular air transportation; and in such cases we 
have provided that the order should be stayed until further 
order of the Board disposing of such petition. In the pres¬ 
ent case, however, the lack of operations for more than a 
year is conceded by the petition for reconsideration and 
in our opinion requires, for the reasons set forth herein- 

eant makes a dear and conducing showing of special and specific circum¬ 
stances justifying the exemption. See, for example, exemption authorization 
, granted to Queen City Flying Service, Inc., Docket No. 3955, by Order 
Serial No. £-4569, adopted August 29, 1950, in which the Board authorized 
the conduct of limited charter operations to and from particular airports 
; as an incident to other aeronautical activities of the applicant. 
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above, that the petition be denied. It is dear, therefore, 
that no nseful purpose would be served by further hearing. 
Accordingly, we condude that the application and the peti¬ 
tion for reconsideration should be denied forthwith, and 
that such order should be made effective 30 days after serv¬ 
ice thereof in order to permit the carrier to terminate any 
operations which it may have inaugurated since the filing 
of its petition for reconsideration. 

It Is Obdebed: 

1. That the aforementioned petition for reconsideration 
of Coastal be and hereby is denied; and 

2. That the temporary exemption granted to Coastal by 
Section 291.16 of the Economic Regulations be and hereby 
is revoked effective February 23,195L 

By the Civil Aeronautics Board: 

/a/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

• (Seal) 

103 E-4240, 4241, 4242, 4243, 4244, 4245, 4246, 4247, 

4248, 4249, 4250, 5251, 4252. 

UNITED STATES OF AMEBICA 
CIVIL AEBONAUTIOS BOABD 
WASHINGTON, D. a 

Served: 

Dedded: May 25, 1950 

In the matter of the applications for individual exemptions 
filed by Large Irregular Carriers pursuant to Section 
291.16 of the Board’s Economic Regulations and sec¬ 
tion 416(b) of the Civil Aeronautics Act of 1938, as 
amended. 

Opinion. 

By the Boabd: 

By amendment effective May 20, 1949, we modified Sec¬ 
tion 292.1, now Part 291, of our Economic Regulations so 
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as to provide, among other things, that the exemption to 
engage in air transportation theretofore granted each 
Large Irregular Carrier should terminate on June 20,1949, 
unless on or before such date the carrier had filed, pur¬ 
suant to section 416(b) of the Act, an application for an 
individual exemption from Title TV of the Act extending 
to all or part of the air transportation it was authorized to 
perform as of June 19,1949. If such application was filed, 
the applicant is authorized to continue the operations per¬ 
mitted by the regulation until the date specified in the 
Board’s order finally disposing of its application for 
individual exemption. 1 

104 Although 105 letters of registration for Large 
Irregular Carriers were outstanding and in force on 
May 20, 1949, 2 only 96 applications have been filed pur¬ 
suant to the above provisions. 8 The Board has made a 
careful examination of these applications, the information 
submitted in connection therewith, 4 and the flight and sta¬ 
tistical reports filed by the applicants in accordance with 
the requirements of our regulations, and on the basis of 
this analysis we have reached our decision as to the policy 
and procedure to be followed in disposing of these appli¬ 
cations. Our conclusions necessarily rest upon certain 
broad considerations which transcend the particular case, 
and we are issuing this opinion to set forth the general 
policy underlying our proposed actions and to describe our 
contemplated procedure. 

l Section 291.16 of the Board's Economic Regulations. 

a In addition, 37 letters of registration for Large Irregular Carriers were 
suspended as of May 20, 1949, for failure to file required reports. Only 
two or three carriers in this group filed applications for individual exemptions 
and have complied with the conditions prerequisite to a lifting of the suspen¬ 
sion of their letters. 

3 In addition, the Board by Order 8erial No. E-4035, dated April 6, 1950, 
exempted Calasia Air Transport from the provisions of Section 291.16 to 
permit late filing of an application. 

4 The Board by notice dated May 9, 1949, informed all Large Irregular 
Carriers of the data which should be included in their applications, but only 
a very few attempted to comply with the request 
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I 

In the five-year period preceding enactment of the Civil 
Aeronautics Act of 1938 the infant air transportation in¬ 
dustry in the United States was beset by economic diffi¬ 
culties which seriously threatened its growth and develop¬ 
ment. One of the primary sources of the chaotic conditions 
which were generally prevalent was the system of competi¬ 
tive bidding for air mail contracts instituted shortly after 
the cancellation of all such contracts in 1934. The 
105 carriers, anxious to obtain routes or to maintain and 
extend the routes which they had developed, hid 
against each other for the privilege of carrying the mail 
with little or no regard for the costs involved. In addition, 
it was possible for anyone to enter the business of air 
transportation and to compete for passenger traffic. Under 
the conditions which existed, few carriers were able to 
make a profit and the losses of some were great. The 
financial strength of the carriers, of course, deteriorated 
and the credit position of the industry as a whole was 
seriously impaired. 

In this setting, the Civil Aeronautics Act of 1938 was 
passed. Its legislative history makes quite clear that the 
primary objectives of the economic regulatory powers 
vested in the Board were the establishment of security of 
route as a basis for sound and orderly development and 
the elimination of the unrestricted and cut-throat compe¬ 
tition which had brought the industry to its unhappy 
condition. 

These economic powers are described in Title IV of the 
Act The keystone of the system there set forth is the 
requirement, in section 401(a), that no carrier shall engage 
in air transportation unless there is in force a certificate 
of public convenience and necessity authorizing such trans¬ 
portation. Other portions of section 401 direct the Board 
to issue such certificates, upon application and after notice 
and hearing, if it finds that the air transportation covered 
by an application is required by the public convenience and 
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necessity and that the applicant is fit, 'willing, and able to 
perform such transportation properly and to conform to 
the provisions of the Act and the rules, regulations, and 
requirements of the Board. In order to preserve the 
interests of the existing carriers, the Act also pro- 

106 vided that the Board should issue a certificate, if 
timely application was made, solely upon a showing 

that a carrier had continuously operated over a given route 
during a specified period unless the service rendered was 
inadequate and inefficient. 5 The routes described in these 
so-called “grandfather” certificates constituted the basis 
of the present air route pattern in the United States. 

Title IV also embodies a specific and detailed system of 
regulation over many economic activities of the air car¬ 
riers. Thus the Board is given authority over the rates 
charged for the carriage of persons and property; the 
consolidation, merger, and acquisition of control of air 
carriers; the interlocking arrangements between air car¬ 
riers and other types of companies; and some agreements 
between air carriers. In addition, certain positive duties 
are imposed upon certificated air carriers. They are re¬ 
quired, among other things, to furnish upon reasonable 
request the air transportation authorized in their certifi¬ 
cates and to provide safe and adequate service, equipment, 
and facilities in connection therewith, and, where so 
authorized, to provide necessary and adequate facilities for 
the transportation of mail and to transport mail whenever 
required by the Postmaster General. Finally, the Act re¬ 
placed the system of competitive bidding for mail contracts 
with provisions authorizing the Board to set fair and 
reasonable rates of compensation for the carriage of mail 
on the basis of certain factors. 

Congress realized, however, that while this comprehen¬ 
sive regulation was necessary for the industry as a 

107 whole, it might be too stringent and inflexible if 
applied without qualification or relief, and accord- 


6 Section 401(e). 
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ingly the Board was given authority to classify and 
exempt, under appropriate conditions, air carriers from 
the requirements of Title IV. This authority is set forth 
in section 416 which provides, in substance, that the Board 
(a) may establish such just and reasonable classifications 
or groups of air carriers for the purpose of Title IV as 
the nature of the services of such air carriers may require 
and (b) may exempt from the requirements of Title IV 
or any provision thereof any air carrier or class of air 
carriers if it finds that the enforcement of such title or 
provision is or would be an undue burden on such air car¬ 
rier or class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, their operations 
and is not in the public interest. 

Under these provisions, the power to exempt extends to 
section 401(a) and the impression obtains in some quarters 
that the Board thus has an easy and uncomplicated 
method, if it so wills, of authorizing anyone to engage in 
air transportation. It is quite clear, however, that this is 
not the case. A reading of section 416(b) in the light of 
the legislative history of the Act, the conditions which in¬ 
spired its passage, and the pattern of the economic regu¬ 
lation prescribed therein leaves no doubt that the issuance 
of a certificate of public convenience and necessity is, and 
must be, the principal means of authorizing air transpor¬ 
tation and that the power to grant such authority through 
exemption is sharply restricted and is to be employed only 
in the extraordinary case. 

108 n. 

From the very beginning of its operations, the 
Board recognized that there was a group of carriers who, 
although engaging in air transportation as common car¬ 
riers and therefore subject to the economic regulatory 
provisions of the Act, conducted their business in such a 
way that they could not comply in any substantial measure 
with those provisions and continue to operate. These car- 


i 
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i riers furnished a call-and-demand air service, operating 
generally from a fixed base and flying where, when, and if 
requested without regard to any schedule. For the most 
part, they operated non-transport type aircraft and their 
air transportation services were only incidental to, and a 
by-product of, such other aviation activities as the sale and 
service of aircraft and accessories, flight instruction, and 
the operation of airports. 

While in 1938 the operations of these carriers were of 
limited economic significance insofar as the air transpor¬ 
tation system of the United States as a whole was con¬ 
cerned, their very existence indicated a need which could 
not be satisfied by the larger, scheduled air carriers. It 
was also clear that the limited extent and unusual nature 
of their operations made compliance with the provisions of 
Title IV of the Act unduly burdensome. The limited nature 
! and indefiniteness of their service, both as to time and place, 
made it extremely difficult for them to sustain the burden 
i of prosecuting an application for a certificate of public 
convenience and necessity or to satisfy the other detailed 
requirements imposed upon air carriers. 

109 Accordingly, the Board, relying upon its authority 
under section 416 of the Act, issued in October 1938 
its “nonscheduled” exemption regulation* which exempted 
every air carrier which did not engage in scheduled opera¬ 
tions from the provisions of Title IV of the Act except sec¬ 
tion 401 (l) 7 and the reporting requirements of section 407. 
An operation was deemed to be scheduled if (d) it involved 
the flight of one or more airplanes from a take-off point in 
one state (or territory or possession of the United States) 
to a landing point in another such state, territory or pos¬ 
session or in a foreign nation, and (2) the air carrier held 
out to the public by advertisement or otherwise that it 
would operate one or more airplanes between such points 

«Begnlation 400-1. October 18, 1938, F. B. Dock. 38-3110, Sled October 
19, 1938. 

7 This section prescribes certain rates of compensation, maximum boors, 
and working conditions for pilots and co-pilots. 
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regularly or with a reasonable degree of regularity, and (3) 
the air carrier permitted it to be generally understood that 
on such flights, and for compensation or hire, it would ac¬ 
cept for transportation between such points such members 
of the public as might apply therefor or snch express or 
other property as the public might offer. 

During the war commercial aviation generally was 
sharply curtailed and the operations of the nonscheduled 
carriers created no serious regulatory problems. How¬ 
ever, the Board, in order to determine what changes, if 
any, were required in its regulation, instituted in 1944 an 
investigation of nonscheduled air services. Although 
110 only relatively minor changes in the nonscheduled 
regulation were made upon completion of this pro¬ 
ceeding, 8 the Board recognized in its opinion that the rec¬ 
ord did not adequately reflect the changes which were tak¬ 
ing place in this segment of the industry as a result of the 
termination of hostilities and it undertook to emphasize 
the limited and sporadic nature of the services which were 
authorized by the nonscheduled regulation.* 

The growth in the field of noncertificated air transporta¬ 
tion following the cessation of hostilities was tremendous. 
As a result of the war, the public generally became “air 
minded- ’ ’ Military personnel and civilians, forced by the 
exigencies of war to move great distances in relatively short 
periods of time, became accustomed to air travel and car¬ 
ried their war-time developed habits into the post-war pe¬ 
riod. In addition, many of the young men trained by the 
armed forces in the techniques of aviation turned, upon 
their return to civilian life, to that field for their liveli¬ 
hood. While most of these veterans obtained employment 
with the scheduled air carriers, substantial numbers sought 
to use their talents in noncertificated operations. Their en- 

8 By Amendment No. 2 Section 292.1, effective June 15, 1946, the non¬ 
scheduled camera were required to file certain reports and were made subject 
to section 411 of the Act which gives the Board power to investigate, and 
determine whether a carrier is engaging in unfair or deceptive practices or 
Tmfnir methods of competition and to prohibit such acts. 

9 Investigation of Nonscheduled Air Services, 6 C. A. B. 1049 (1946). 
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try into this field was facilitated by the large number of 
transport type aircraft which were declared surplus by the 
armed forces and which were made available through lease 
or sale for only a small portion of the cost at which they 
might be otherwise obtained. 

111 Unlike the nonscheduled carriers who had oper¬ 
ated prior to the war, many of the persons conduct¬ 
ing noncertificated operations since the end of the war have 
relied entirely upon revenue obtained from the carriage of 
persons or property without support from the other activi¬ 
ties ordinarily conducted by fixed base operators. Despite 
frequent reiteration by the Board that its exemption regu¬ 
lations permitted only sporadic and limited operations, 10 
substantial numbers of these new carriers have operated 
with increasing regularity between the more populous cities 
and consequently have competed sharply for traffic with the 
certificated carriers. Some of these noncertificated opera¬ 
tions have become extensive and have been conducted with 
little regard to the responsibility and duty owed to the pub¬ 
lic by a common carrier. Discriminatory rates, misrepre¬ 
sentation and failure to furnish services contracted for, 
and the use of inadequate and makeshift equipment and 
facilities are some of the more flagrant practices which 
have become all too frequent. Indeed, in some respects the 
situation has become unhappily reminiscent of the state of 
affairs which gave rise to the passage of the Act. 

The Board has adopted various measures to cope with 
the operations and practices of the noncertificated carriers. 
In May 1947 we revised completely our exemption regula¬ 
tion.^ 1 The carriers permitted to operate thereunder were 
redesignated as Irregular Air Carriers and were required 
to apply for and obtain letters of registration. The 

112 basic limitation upon frequency of operations which 
had been in force since 1938 was retained, although 

10 see, for example, the Supplementary Statement accompanying the revi¬ 
sion of Section 292.1 in May 1947 and Interpretation No. 1 to Section 292.1 
adopted December 10, 1948. 

UBegulation Serial No. 388, May 5, 1947. 
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it was restated in more precise form, and the carriers were 
made subject to more of the regulatory provisions in Title 
IV of the Act A distinction was made between carriers 
using small aircraft and those employing larger equip¬ 
ment, 12 with the activities of the latter being subject to 
greater control. 18 In August 1948 we discontinued au¬ 
thorizations to any new Large Irregular Carriers by pro¬ 
viding that no letter of registration would be issued to any 
such carrier except in response to an application therefor 
received on or before August 6, 1948. 14 Finally, by our 
most recent revision 15 we made the Large Irregular Car¬ 
riers subject to all of the provisions of Title IV of the Act 
except sections 401(a), 404(a), 16 and 405(e), and required 
the filing of the individual applications which we now have 
before us. 

113 Although we are not now directly concerned with 
Small Irregular Carriers, it is quite clear that their 
services have a bearing on the problems we are consider¬ 
ing. At the present time, there are outstanding approxi¬ 
mately 2400 letters of registration for Small Irregular Car¬ 
riers. This class includes carriers which do not use in their 
transportation services aircraft units having a maximum 
certificated take-off weight in excess of 12,500 pounds for 
any one unit or 25,000 pounds for the total of such units 
(disregarding units of 6,000 pounds or less). In large 
measure, the operations of these carriers closely resemble 
those of the “nonscheduled” carriers for whom lie Board’s 

12 By a technical amendment we later designated as separate classes Small 
Irregular Carriers and Large Irregular Carriers. Segulations Serial No. 
EE-125, effective June 15, 1948. 

l* Thus, for example, irregular carriers using larger aircraft were required 
to comply with sections 403(Tariffs), 404(b) (Discrimination) and 407(b) and 
(c) (Disclosure of Stock Ownership) while such carriers using small aircraft 
were exempted from these provisions. 

14 Regulation Serial No. EE-130, effective August 6, 1948. 

is Regulation Serial No. EE-142, effective May 20, 1949. 

i« Large Irregular Carriers must, however, abide by those provisions of 
section 404(a) which require air carriers to provide safe service, equipment 
and facilities in connection with interstate and overseas air transportation; 
and to establish, observe, and enforce just and reasonable individual rates, 
fares, and charges and just and reasonable classifications, rules, regulations, 
and practices relating to such transportation. 












first exemption regulation was issued. They employ the 
same type of aircraft and cater to a highly variable and 
unpredictable demand for air transportation. Generally, 
the air transportation services of the Small Irregular Car¬ 
riers constitute only a portion of their total business and 
they engage in such other activities as flight instruction, 
aircraft sales and service, and airport operation. Al¬ 
though individually the air transportation services of the 
Small Irregular Carriers may be relatively unimportant, 
in total they constitute an important element in the domes¬ 
tic air system of the United States and their operations re¬ 
duce in some measure the need for the service of irregular 
air carriers employing transport type equipment. 

m. 

Our consideration of the applications and reports filed 
by the Large Irregular Carriers has revealed that a num¬ 
ber of them have been rendering truly irregular services by 
confining their operations to infrequent flights between 
many widely scattered points. These carriers gen- 
114 erally have observed the limitations upon their oper¬ 
ations imposed by our regulations and have furnished 
the kind of service which we have authorized thereunder. 
These services have been ancillary to, and have supple¬ 
mented, the certificated route system in the same manner as 
the operations of the Small Irregular Carriers. 

On the other hand, many Large Irregular Carriers have 
not so restricted their services and, while acting under color 
of our exemption regulation, consistently have conducted 
operations far exceeding those authorized. These carriers 
have concentrated their flights between a relatively few 
large cities and as a result have been actually furnishing 
“route” services over such heavy traffic generating seg¬ 
ments as New York, Chicago, and Los Angeles; New York, 
Chicago, and San Francisco; and New York, Miami, and 
Puerto Rico. 
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The “route” operations 17 conducted by many of the 
Large Irregular Carriers have not been insubsta nt ial. 
Some indication of the quantum of the services rendered in 
this manner may be obtained from the following table which 
summarizes data set forth in the flight reports of these car¬ 
riers for the last two quarters of 1949: 


Pairs of Points Carriers Flights 

New York-Miami 21 1,017 

New York-Los Angeles 18 753 

New York-Chicago 26 688 

New York-Detroit 9 638 

Chicago-Los Angeles 20 585 

Los Angeles-San Francisco 18 443 

New York-Puerto Rico 10 353 

Miami-Puerto Rico 8 . 333 

New York-San Francisco 17 319 

Chicago-San Francisco 17 214 

These flights were operated with DC-3, DC-4 and other air¬ 
craft of comparable size, and involved a substantial move¬ 
ment of traffic. 

Many of the individual carriers who have been furnish¬ 
ing these route services have themselves operated regular 
flights. In addition, groups of such carriers have con¬ 
ducted their operations in such a way that there has been a 
holding out to the public, through advertisements and 
otherwise, of an integrated service offering regular daily 
flights between certain points. The principal technique for 
accomplishing this result has been the employment of a 
ticket or travel agent who represents a number of Large 
Irregular Carriers and who advertises that as agent for 
them it sells tickets between designated points. While the 
flights of any one carrier in such a group may be irregular 
and infrequent, the group as a whole furnishes a regular 

IT By “route operations” or “route services” we refer to a pattern of 
operations which shows a concentration of relatively frequent and regular 
flights between a limited number of pairs of points. 
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service and passengers may be accommodated on any day 
they may desire to travel. 

It also appears from onr enforcement proceedings and 
i numerous complaints received by us that the Large Irregu¬ 
lar Carriers who have concentrated on route services are 
the ones who most frequently have indulged in un¬ 
fair and prohibited practices. Motivated by the de- 
116 sire of operating only with high load factors, many 
of these carriers have departed from their tariffs, 
misrepresented their services, cancelled flights for which 
tickets had been sold, and resorted to other similar devices 
to increase their net return. In some cases, they have even 
disregarded safety requirements by overloading their 
planes, by failing to maintain their equipment and to have 
it inspected at the required intervals, and by overworking 
their flight crews. 

While the reasons why some of the Large Irregular Car¬ 
riers have operated as described perhaps are not as im- 
i portant as the fact that such operations have been con¬ 
ducted, we must nevertheless take such reasons into ac¬ 
count to the extent that they serve as a guide to the future. 
The underlying factors which have tended to tempt these 
i carriers to conduct route operations and to indulge in the 
practices noted furnish answers to the questions of whether 
such operations and practices are likely to continue and 
whether appropriate corrective action can be taken to pre¬ 
vent them. 

Our experience with the regulation of Large Irregular 
Carriers makes it evident that there are certain factors af¬ 
fecting the conduct of air services with transport-type air¬ 
craft which tempt the large irregular carriers to conduct 
route operations. This temptation arises particularly in 
those cases where the sole or major source of revenue of 
the carrier lies in its transport operations. In order that 
the operations of any carrier may be profitable, its aircraft 
must be in use a substantial portion of the time and load 
factors must be relatively high. The irregular operator of 
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large aircraft who depends in large measure upon revenue 
from air transportation finds it easiest to maintain 

117 high utilization of his aircraft and high load factors 
by turning to the heavily travelled routes between 

major cities. By concentrating his flights between the heavy 
traffic centers and indulging in radical fare reductions, the 
carrier can easily attract business and with the passage of 
time can create a recurrent demand for its services which 
leads to greater frequencies. By way of contrast, an ir¬ 
regular air carrier who does not conduct route operations 
between large cities must serve a large number of points in 
order that the total of the relatively small number of flights 
to all such points will result, in the aggregate, in profitable 
utilization of aircraft; and such an operation requires con¬ 
tinuous effort on the part of management to maintain an 
adequate flow of business. Moreover, certain operational 
problems are overcome or mitigated by the conduct of route 
operations, and result in a lowering of costs as compared 
to operations between numerous, scattered points. For ex¬ 
ample, if route operations are conducted, arrangements can 
be made in advance at particular points for necessary serv¬ 
icing and maintenance. Crews can be spotted for providing 
necessary relief within the requirements of the Civil Air 
Regulations, and the crews so relieved are again available 
after rest for use on later incoming planes. Relatively long 
term arrangements can be made for fueling of planes, for 
hangar space, for ticket offices, and for any other require¬ 
ments which recur and which can be obtained more cheaply 
on a long term or volume basis. The existence of such ar¬ 
rangements at particular points on a route also eliminates 
the executive effort required in making new arrangements 
at widely scattered points. These conditions, among others, 
present a constant temptation for the irregular carriers to 
engage in route operations with increasing frequency and 
regularity. 

118 There are several reasons why the route operations 
which have been conducted by the Large Irregular 
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Carriers are not only not in the public interest, but, on the 
contrary, are adverse to the public interest. In the first 
place, such operations must, to a certain degree, be competi¬ 
tive with and divert traffic from the certificated carriers op¬ 
erating over the same routes. Although some new traffic has 
undoubtedly been developed by the irregular carriers who 
have operated a service at fares lower than those charged 
by the certificated carriers, it seems equally dear that sub¬ 
stantial diversion from the certificated carriers has oc¬ 
curred. 18 

The conduct of route operations by the irregular carriers 
has also necessarily resulted in, or brought about, a diver¬ 
sion of such carriers from the purpose for which they were 
exempted and permitted by the Board to engage in air 
transportation. As the foregoing discussion shows, such 
carriers were established and permitted to operate for the 
primary purpose of satisfying the need for an irregular 
service which would supplement the services of the certi¬ 
ficated carriers, and which would meet the variable and un¬ 
predictable requests for air transportation. They have 
yielded to the temptation to desert the field they were in¬ 
tended to serve and, on the contrary, have rendered service 
of the type which the regulation did not authorize 
119 and which the Board is of the opinion should be au¬ 
thorized only after proof of public convenience and 
necessity and a showing of willingness to assume the obli¬ 
gations incident to common-carrier operations under a cer¬ 
tificate and after notice and hearing on the merits of the 
proposal 

A further effect of the conduct of route operations is that 
violation of the Civil Aeronautics Act is encouraged. Be¬ 
cause of the constant yielding to temptation by a number 
of Large Irregular Carriers, a substantial enforcement 

18 For example, in the Transcontinental Coach Type Service Case, Docket 
No. 3397, the hearing in which has been completed, evidence was introduced 
with respect to transcontinental services conducted by the irregular carriers 
tending to show that diversion from the certificated carriers ran as hi gh as 
roughly one-third of the passengers earned by the irregular carriers. The 
irregular earners contended that the degree of diversion is substantially 
lower. 
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problem has existed during the life of the present regula¬ 
tion. A very large portion of the time of the enforcement 
staff of the Board has had to be devoted to this branch of 
enforcement work. Not only has this resulted in a post¬ 
ponement of other pressing enforcement problems, but the 
frequency and extent of violations in this field has undoubt¬ 
edly encouraged violations in other fields and a general 
aura of disrespect for the provisions of the Civil Aero¬ 
nautics Act 

Finally, the conduct of route operations by irregular car¬ 
riers has undoubtedly misled the public, to a certain extent, 
into believing that the services rendered by such carriers 
are equivalent in all respects to the services rendered by 
the certificated carriers. The irregular carriers furnish¬ 
ing such services have advertised and conducted their serv¬ 
ices in a manner which has led the unwary to believe that 
such carriers are in fact certificated carriers. Although 
the Board by the standards of safety prescribed under the 
Civil Air Regulations has established as nearly as possible 
an equivalent level of safety for irregular and certificated 
carriers, the fact remains that many persons intend to con¬ 
fine their patronage to certificated carriers, and if they were 
aware that a particular carrier is not certificated they 
would refuse to ride on its aircraft. In many cases 
120 insurance policies are applicable only to the certifi¬ 
cated airlines and the passengers are unaware of the 
fact that the irregular carrier does not qualify as such and 
that the passenger therefore could not recover under those 
provisions of his policy in the event of an accident. More¬ 
over, inquiries and informal complaints received by the 
Board have indicated dissatisfaction on the part of travel¬ 
lers because the service rendered by the irregular carriers 
was not as reliable or satisfactory as the service furnished 
by the certificated carriers operating on regular sched¬ 
ules. 19 

l® Such complaints include complaints with respect to the failure of 
irregular carriers to complete scheduled flights, cancellations of flights, reluct¬ 
ance to make refunds, poor service and accommodations en route, etc. 






We are not unmindful of the contentions which have been 
made in justification of the operations of these irregular 
carriers. It has been urged that the fact that these carriers 
have been able to develop, between cities also served by the 
certificated carriers, sufficient traffic to support their opera¬ 
tions establishes a need for their services. It has also been 
asserted that the irregular carriers in question have fur¬ 
nished so-called “air coach” transportation at fares sub¬ 
stantially below those charged by the certificated carriers 
for their standard services and have not diverted traffic 
from such services, but rather have led the way in the de¬ 
velopment of a market for air transportation which other¬ 
wise would not have been exploited. But these propositions, 
even if accepted, do not seem to us to warrant granting the 
applications with which we are concerned. As we have pre¬ 
viously noted, these irregular carriers have conducted op¬ 
erations with a regularity and to an extent far beyond those 
contemplated by our regulations and any “need” 
121 which may be deduced therefrom would seem to be a 
need for regular, rather than irregular, services. 
Such operations are not limited in extent, nor do unusual 
circumstances appear to be present affecting the operations 
of the carriers within the meaning of section 416(b). We 
are of the opinion that the success of such operations, even 
if established, is not in itself sufficient to justify authoriza¬ 
tion by way of exemption. 20 The questions of whether there 
is a need for such services, whether they can be furnished 
at a profit under full compliance with the provisions of 
Title IV and the safety requirements of the Act and the 
Board’s regulations, whether they can and should be fur¬ 
nished by the certificated carriers, and what effect they 
would have upon the regular operations of the latter raise 
difficult and complex issues which can be satisfactorily de¬ 
termined only after full hearing upon applications for cer¬ 
tificates of public convenience and necessity. There are now 

20 See our decision in Standard Airlines, Inc., et dL, Exemption Bequest, 9 
C. A. B. 583 (1948). See also Order Serial Nos. E-2239, E-2543, and E-2824, 
dated November 29, 1948, March 7, 1949, and May 16, 1949, respectively. 
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in progress several proceedings involving these issues 21 
and the issuance of authority to furnish the type of service 
in question must await their outcome. 

We have concluded, after consideration of these matters 
in the light of the provisions of section 416(b) and the leg¬ 
islative intent and background of the Act, to deny the ap¬ 
plications of all Large Irregular Carriers who have been 
conducting route services. These carriers consistently have 
disregarded the limitations upon their operations described 
in the exemption regulation from which they derived their 
authority and have been the most frequent violators 
122 of other economic and safety regulations of the 
Board. In these activities they have yielded to the 
economic temptations which we have noted and we are of 
the opinion that they are not to be entrusted with authority 
which might permit them, in the absence of unremitting and 
intensive enforcement effort, to continue in the same pat¬ 
tern. 

We have also concluded to grant exemptions to those 
Large Irregular Carriers who in the past have been fur¬ 
nishing truly irregular services. Apparently, there is a 
need for such services. Although the certificated air car¬ 
riers are authorized by section 401(f) of the Act to conduct 
special and charter services without regard to the points 
named in their certificates, they apparently have not, and 
probably cannot, fully satisfy the uncertain and unpredict¬ 
able demand for air transportation which is being met by 
some of the Large Irregular Carriers. Thus the air trans¬ 
portation activities of these irregular carriers to a large ex¬ 
tent consist of such operations as charter flights for ath¬ 
letic teams, business men’s organizations, and similar 
groups; flights involving unusual and generally non-repeti- 
tive movement of property; and off-route, odd-hour, and 
emergency flights of passengers and property. The Irreg¬ 
ular Carriers who have entered this market have rendered 

21 Additional Service to Puerto Bieo Case, Docket No. 2123, et aL; United 
States-Alaska Service Case, Docket No. 3286, et aL; and Transcontinental 
Coach Type Service Case, Docket No. 3397, et aL 
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services which fill, in some respects, the interstices of the 
certificated route system and continuance of these opera¬ 
tion will have no adverse effect upon the certificated 
carriers. 

123 Like the nonscheduled carriers for whom onr orig¬ 
inal exemption was issued, the Large Irregular Car¬ 
riers in question would have difficulty in complying with the 
certification provisions of the Act. Their operations are so 
indefinite with respect to frequency and points served that 
it would be extremely difficult to describe them satisfac¬ 
torily in terms of the conditions set forth in section 401 or 
to support the burden of proving that they were required 
by the public convenience and necessity. Furthermore, 
these Large Irregular Carriers are comparatively small in 
terms of investment in, and gross revenues derived from, 
air transportation and the expense and time ordinarily in¬ 
volved in filing and prosecuting an application for a cer¬ 
tificate in all probability would be unduly burdensome. 

In view of these considerations, we believe that the oper¬ 
ations of these Large Irregular Carriers are affected by 
unusual circumstances which make enforcement of section 
401(a) unduly burdensome and that such enforcement is 
not in the public interest. Accordingly, we will issue indi¬ 
vidual exemption orders which will authorize these carriers 
to engage in irregular air transportation. 

It must be recognized that the temptation to engage in 
regular route operations will continue in the future as to 
those carriers which receive exemption authority. Indeed, 
since the number of irregular air carriers utilizing large 
aircraft will be smaller and the competition between them 
lessened to that extent, the temptation will probably be 
greater in the future than it has been in the past. Although 
the carriers who will receive exemption authorization at 
the present time have conducted irregular services in the 
past, we nevertheless deem it necessary to impose 

124 further restrictions to insure that each such carrier 
will carry out and perform the type of service which 
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it is our intention to authorize. Accordingly, in addition 
to the restrictions upon regularity which have heretofore 
been imposed, we shall permit only three flights in the same 
direction during any period of four successive calendar 
weeks between the following pairs of points and only eight 
flights in the same direction in such period between any 
other pair of cities: 

New York and Miami 
New York and Puerto Bico 
New York and Los Angeles 
New York and San Francisco 
New York and Chicago 
New York and Detroit 
Miami and Puerto Bico 
Los Angeles and San Francisco 
Chicago and Los Angeles 
Chicago and San Francisco 
Chicago and Seattle 
Chicago and Washington, D. C. 

Chicago and Miami 

We cannot, of course, precisely measure the need which 
exists for the services of irregular carriers using transport- 
type aircraft Our review of the flight reports of the car¬ 
riers who have been furnishing truly irregular services, 
however, indicates that they have seldom, if ever, exceeded 
the numerical limitations which we propose. To the extent 
that these past operations may be regarded as a measure 
of need for irregular air transportation, it appears that 
our authorizations will permit a sufficient number of flights 
to meet such need. The pairs of points subject to the three 
flight limitation include almost all of the most heavily trav¬ 
elled route segments in our air transportation system and 
they are all served by the multiple daily schedules of at 
least two certificated carriers. Under these circumstances, 
the need for the services of noncertificated carriers 
125 between these points would seem to be somewhat less 
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tlian that which exisits with respect to other areas. 
Furthermore, the listed pairs of points include those be¬ 
tween which certain Large Irregular Carriers have in the 
past operated most frequently in violation of our regula¬ 
tions and we believe that the restriction we will impose is 
necessary to prevent the carriers to whom we will grant 
individual exemptions from similarly concentrating their 
operations. Although some Large Irregular Carriers have 
concentrated their flights between Seattle, Wash., and An¬ 
chorage or Fairbanks, Alaska, and imposition of the three 
flight limitation upon service between these points might be 
justified, we believe that conditions peculiar to the Terri¬ 
tory of Alaska would make such a limitation unduly re¬ 
strictive. We will therefore permit any carrier granted an 
exemption to operate over the U. S.-Alaska segment to con¬ 
duct their operations in accordance with the eight flights 
limitation. 

The limitations referred to will apply to all flights of a 
carrier whether regarded by it as common or non-common 
carriage. The necessity for requiring that all flights be 
counted for purposes of the numerical and other limitations 
arises from the fact that experience has shown that some 
of the carriers have sometimes attempted to segregate a 
portion of their business, particularly when conducted pur¬ 
suant to a “contract” with a single person, and consider it 
noncommon carriage not subject to the Board’s regulations 
or standards of regularity. Since the Board is of the opin¬ 
ion that, with rare exceptions, all charter or “contract” 
services performed by common carriers constitute common 
carriage, the Board has concluded that efforts to 
126 evade the Board’s regulations by attempting to seg¬ 
regate certain operations as so-called “contract” or 
noncommon carrier operations, together with the recurring 
enforcement problem created thereby, should be prevented 
by requiring that a carrier which enjoys the exemption 
privilege must conduct all of its flights for compensation 
or hire in accordance with the limitations on frequency and 
regularity described. Moreover, the service performed by 
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irregular carriers is supplemental to that of the certificated 
system and in most instances the economic effect is the 
same when the irregular carrier operates either type of 
carriage. This does not mean that the Board is attempting 
to regulate noncommon carriage, but only that the Board 
in regulating air transportation must take account of the 
total service necessary to supplement the certificated sys¬ 
tem and not merely supplementary common carrier serv¬ 
ices. 

The numerical limitations on flights, of course, will aid in 
securing compliance with, and enforcement of, our orders. 
To the same end and to insure further that only truly ir¬ 
regular services will be rendered, we will include in our 
authorizations more specific provisions as to how flights 
shall be spaced from day to day and week to week. In 
order to forestall evasion of these restrictions, we will spe¬ 
cifically prohibit any of these carriers from entering into 
agreements with any person with respect to the conduct of 
air transportation which would exceed the authority 
granted to the individual carrier if conducted by it alone. 

Our orders, like the present regulation, will authorize 
only interstate and overseas air transportation of persons 
and property and foreign air transportation of prop- 
127 erty. 23 In order to insure control of the rates and 
competitive practices of these carriers they will be 
made subject, as they are now under Part 291, to all of the 
applicable provisions of Title IV other than section 401(a), 
section 404(a) to the extent that it requires the furnishing 
of adequate service, and section 405(e). 

Certain conditions will be attached to the exemption or¬ 
ders we will issue. In order to forestall pooling arrange¬ 
ments through the medium of ticket agencies we shall re¬ 
tain the requirements as to ticketing and relationships with 
ticketing agents which were added to Part 291 by Amend- 


22 Each carrier granted an exemption, however, will be authorized to enrage 
in the type of air transportation in which they have engaged in the past. Thus 
a carrier who has engaged only in interstate air transportation will be 
given sneh authorization while one who has engaged in oversea air transporta¬ 
tion will be authorized to furnish only such service. 
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ment 2 thereto, adopted November 12, 1949. 28 To prevent 
misleading of the public, we shall provide that any carrier 
granted an exemption shall not hold out, expressly or other¬ 
wise, that it operates on a frequent or regular basis be¬ 
tween any two points, and that such carrier shall, in any 
advertisement of its services, disclose in a clear and prom¬ 
inent manner that they are offered on an irregular basis 
only and shall not include in any such advertising any list 
or schedule of flights. Finally, we shall provide that the 
exemption shall be effective only so long as the carrier has 
exclusive use, by ownership or lease for a period of at least 
6 months, of an aircraft unit or units having a gross take¬ 
off weight in excess of 12,500 pounds for one unit or 25,000 
pounds for the total of such units (disregarding units of 
6,000 pounds or less). If at any time the carrier 
128 fails to have such use of such aircraft, the exemption 
shall terminate. 

The need for the services of irregular air carriers is not 
fixed and unchangeable, but varies in response to the eco¬ 
nomic and other factors which affect the air transportation 
industry as a whole. In order that our regulation of the 
operations of irregular carriers may be properly adapted 
to these changes, we shall limit the exemptions granted to 
a period of two years. This limitation will also give us an 
additional sanction in controlling the operations of these 
carriers for we can deny extension of the authority to any 
carrier who may consistently violate the limitations im¬ 
posed upon its operations. 

One other group of applications must be mentioned. 
There are a number of Large Irregular Carriers who, al¬ 
though holding valid letters of registration, have not con¬ 
ducted in the past year any operations pursuant to such 
authority. In view of these circumstances, there would not 
appear to be any need for the services for which authoriza¬ 
tion is sought and there seems to be no reason why the en¬ 
forcements of the provisions of section 401(a) is not in the 
public interest Accordingly, we propose to deny the ap- 


23 Eegulationa Serial No. EE-154. 
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plications of those carriers which have not inaugurated 
operations prior to the issuance of this opinion. 

IV 

In carrying out the policies and program which we have 
discussed we propose to issue individual orders in connec¬ 
tion with each pending application. Some orders are be¬ 
ing issued concurrently with this opinion while others will 
be issued as reports on the remaining applications are com¬ 
pleted. Each order will set forth the factual foundation 
for our decision, reached on the basis of the principles we 
have stated herein, for granting or denying author- 
129 ization to engage in irregular air transportation. 

Our orders granting such authorization will be made 
effective immediately while those denying applications be¬ 
cause of non-operation will be made effective 30 days after 
issuance in order to give the applicants opportunity to seek 
reconsideration and to stay the order. Our orders denying 
relief because of the conduct of route operations will afford 
the applicants an opportunity to request a hearing and, in 
order to avoid hardship, we shall also postpone their effec¬ 
tiveness for 30 days or, if hearing is requested, until such 
time as the procedure thus initiated is completed. 

As we have noted, only a relatively few applicants have 
supplied any adequate data in their applications. In order 
that we may evaluate each applicant’s case in terms of the 
principles outlined above, we shall rely principally upon 
the flight and statistical reports filed in accordance with our 
regulations, but in some cases resort may be made to other 
Board records. In any event, each order will indicate the 
data upon which we will rely and the source from which 
they are derived. 

Appropriate orders will be entered. 

O’Connell, Chairman, Byan, Lee, and Adams, Members 
of the Board, concurred in the above opinion. Jones, Mem¬ 
ber, did not take part in the decision. 
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Attn: B-68 April 20, 1949 

Bureau of Economic Regulation 

- • i ... ’ 

• > .. *- ‘ 

awgtgrli focrattonttl flcport^ / ;" v ' 

From: January 1, 1949 to March 31, 1949 o ” '.r> 

Name of carrier - Cook Cleland Catalina Airways. In^v * rv ‘‘ 
railing Address - Cook Cleland Airport, Willoughby, Ohio 

i 

Letter of Registration No. 1928 

— 

i 

____ _ _ _ i 


n. c. _Polflti Brnfl_ 

BaafegE Pete Load Origin Inweaiats terminal Spec ial C ament 

74692 - No ooexatlons See note 1 below 

s 

91037 1/2/49 1 passenger 

Cleveland Indianapolis Cleveland See note 2'below 


i 

i 

i 

i 

i 

j 


Note 1. Aircraft now undergoing C. A. A. inspections and flight tests - 

couplet ion. estimated April 30, 1949 \* 


Note £• nnsolleAted Charter flight 

■This aircraft dropped as of March IS, 1949 from roster of 
Aircraft utieised by Carrier 
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195 Attention B-76 February 14, 1949 

Bureau of Economic Regulation 

Cook Cleland Catalina Airways Inc. 

Cook Cleland Airport Willoughby, Ohio 

Quarterly Statistical Report 


October 1,1948 to December 31,1948 

Letter of Registration No. 1928 
Balance Sheet December 31, 1948 


Assets 

Cash $500.00 

Equipment 10,000.00 


Total Assets $10,500.00 

Liabilities 

Notes Payable $10,000.00 

Dep. on Airplane Sale 500.00 


Total Liabilities 

Capital 

Capital Stock 
Earned Surplus 

Total Capital 


10,500.00 


$500.00 

—500.00 


- 0 - 


Profit & Loss Statement October 1, 1948 to December 31, 
1948 

Advertising & Publicity $500.00 


Net Loss $500.00 

Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28, 1948 
Cost $10,000.00 
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Amount of Depreciation. None 

Note: Not used in transportation due to continued 
modification of the aircraft. 

Stinson Reliant AT-19 NC 91037 
Rental Cost $11.00 per hr. 

Note: Not used in transportation pending commence¬ 
ment of operations. 

196 Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contracted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles None 


Total aircraft hours and miles None 

B. Number of revenue passengers None 

Tons of revenue cargo None 

C. Revenue passenger miles None 

Revenue ton miles of cargo None 


The above information is certified to be correct: 

Cook Cleland Catalina Airways Inc. 
By Cook Cleland 

Cook Cleland, President 
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197 Attention B-76 April 14, 1949 

Bureau of Economic Regulation 

Cook Cleland Catalina Airways Inc. 

Cook Cleland Airport Willoughby, Ohio 

Quarterly Statistical Report 

January 1,1949 to March 31,1949 

Letter of Registration No. 1928 
Balance Sheet March 31,1949 


Cash 

Assets 

$680.48 

Equipment 

$10,000.00 


Less: Res. for Depre¬ 
ciation 

500.00 

9,500.00 


Total Assets $10,180.48 

Liabilities 

Notes Payable $8,500.00 


Total Liabilities 8,500.00 

Capital 

Capital Stock $500.00 

Earned Surplus 1,180.48 


Total Capital $1,680.48 


Profit & Loss Statement January 1,1949 to March 31,1949 
Income 


Cain from Sale of Property 
Expenses 


Airplane Repair 

$57.18 

Landing Fees 

13.50 

Taxes 

7.55 

Organization Expense 

134.64 


$2,500.00 
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Depreciation of Equip- 


ment 

500.00 

Office Expense 

35.22 

Advertising 

65.00 

Other Expense 

6.43 819.52 


Net Gain $1,680.48 

198 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28,1948 
Cost $10,000.00 

Amount of Depreciation $500.00 
Note: Not used in transportation due to continued 
modification of the aircraft. 

Stinson Reliant AT-19 NC 91037 
Rental Cost $11.00 per hr. 

Note: This aircraft released March 15,1949 from air¬ 
craft utilized by Carrier. 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contracted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles 5:35 hrs 580 miles 
Total aircraft hours and miles 5:35 hrs 580 miles 

B. Number of revenue passengers One 
Tons of revenue cargo None 
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C. Bevenue passenger miles 580 miles 
Bevenue ton miles of cargo None 

The above information is certified to be correct: 

Cook Cleland Catalina Atbways Inc. 
By Cook Cleland 

Cook Cleland, President 


199 Attention B-76 August 15,1949 

Bureau of Economic Begulations 

Cook Cleland Catalina Aibways Inc. 

Cook Cleland Airport Willoughby, Ohio 

Quarterly Statistical Report 

April 1, 1949 to June 30,1949 

Letter of Begistration No. 1928 
Balance Sheet June 30,1949 

Assets 

Cash $177.04 

Equipment $10,000.00 

Less: Bes. for Depre¬ 
dation 1,000.00 9,000.00 


Total Assets 

Liabilities 

Notes Payable 

Total Liabilities 


$8^00.00 


$9,177.04 


8,500.00 


Capital Stock 
Earned Surplus 


Capital 


$500.00 

177.04 


Total Capital 


$577.04 


) 
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Profit & Loss Statement April 1,1949 to June 30,1949 

Expenses: 

Airplane Repair 
Advertising 
Depreciation of 
Equipment 
Travel & Incidentals 
Office Equipment 
Other Expense 


Net Loss 

200 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28, 1948 
Cost $10,000.00 

Amount of Depreciation $500.00 

Note: Not used in transportation due to continued 
modification of the aircraft 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contracted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles None 
Total aircraft hours and miles None 


$300.18 

46.64 

500.00 

56.25 

2.62 

97.75 $1,003.44 


$1,003.44 
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B. Number of revenue passengers ■ None... ■ - 

Tons of revenue Cargo None 

C. Revenue passenger miles None 

Revenue ton miles of cargo None 

The above information is certified to be correct: 

, u 

Cook Cleland Catalina Airways Inc. 
By Cook Cleland 

Cook Cleland, President 


201 Attention B-76 December 15,1949 

Bureau of Economic Regulations 

Cook Cleland Catalina Airways Inc. 

Cook Cleland Airport Willoughby, Ohio 

♦ • t • « ' ’i * 

Quarterly Statistical Report 
July 1,1949 to September 30,1949 
Letter of Registration No. 1928 
Balance Sheet September 30,1949 

Assets 

Cash $27.69 

Equipment $10,000.00 . * r . v 

Less: Res. for Depre- 1 > 

ciation 1,500.00 8,500.00 

Total Assets ,,- . ; - $8,527.69 

liabilities 

Notes Payable ■ r .$8,500.00 r 


Total Liabilities 

Capital 

Capital Stock 
Earned Surplus 


$8,500.00 


$500.00 

—472.31 


$27.69 


Total Capital 
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Profit & Loss Statement July 1,1949 to September 30,1949 

Expenses: 

Depreciation of 
Equipment $500.00 

Taxes 149.35 


Total Expenses $649.35 


Net Loss $649.35 

202 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28,1948 
Cost $10,000.00 

Amount of Depreciation $1,500.00 

Note: Not used in transportation due to continued 
modification of the aircraft. 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contacted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles 
Total aircraft hours and miles 

B. Number of revenue passengers 
Tons of revenue cargo 


None 

None 

None 

None 
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0. Revenue passenger miles None 

Revenue ton miles of cargo None 

The above information is certified to be correct: 

Cook Cleland Catalina Airways Inc. 



By ... 

Cook Cleland, President 


203 Attention B-76 March 7,1950 

Bureau of Economic Regulations 

Cook Cleland Catalina Airways Inc. 

Cook Cleland Airport Willoughby, Ohio 

' Quarterly Statistical Report 

October 1, 1949 to December 31, 1949 

Letter of Registration No. 1928 
Balance Sheet December 31,1949 


Assets 



Cash ► $27.44 

Equipment $10,000.00 

Less: Res. for Depre¬ 
ciation 2,000.00 8,000.00 

i 

• • - . , i 

Total Assets $8,027.44 

Liabilities 

Notes Payable $8,500.00 



Total .Liabilities 


8,500.00 




* 


■% 



Capital 

* r 

Capital Stock 


$500.00 

Earned Surplus 

• 

—972.56 


Total Capital 


—$472.56 
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Profit & Loss Statement October 1, 1949 to December 31* 
1949 

Expenses: 

Depreciation of 
Equipment $500.00 

Other Expense .25 


Total Expenses $500.25 


Net Loss $500.25 

204 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28,1048 
Cost $10,000.00 

Amount of Depreciation $2,000.00 

Note: Not used in transportation due to continued 
modification of the aircraft. 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contacted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Bevenue aircraft hours and miles None 
Total aircraft hours and miles None 

B. Number of revenue passengers None 

Tons of revenue cargo None 


V 


t 


99A 

C. Revenue passenger miles None _ 

Revenue ton miles of cargo None 

The above information is certified to be correct: ^ • 

Cook Cleland Catalina Airways lira 
By Cook Cleland 

Cook Cleland, President 


205 Attention B-76 May 

Bureau of Economic Regulations 

Cook Cleland Catalina Airways Inc. 
Cook Cleland Airport Willoughby, Ohio 

Quarterly Statistical Report 

January 1,1950 to March 31,1950 

■* i 

Letter of Registration No. 1928 
Balance Sheet March 31,1950 

Assets 

Cash ■ $26.69 

Equipment $10,000.00 

Less: Res. for Depre¬ 
dation 2,500.00 7,500.00 


May 4,1950 


Total Assets 


Liabilities 


Notes Payable 


$ 8 ^ 00.00 


Total Liabilities 


Capital 


Capital Stock 
Earned Surplus 


$7,526.69 


8,500.00 


$500.00 

-1,473.31 


Total Capital 


—$973.31 


« - 

i . 
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Profit & Loss Statement January 1,1950 to March 31,1950 

Expenses: 

Depreciation of 
Equipment $500.00 

Other Expense .75 


Total Expenses $500.75 


Net Loss $500.75 

206 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28,1948 
Cost $10,000.00 

Amount of Depreciation $2,500.00 

Note: Not used in transportation due to continued 
modification of the aircraft 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contacted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles None 
Total aircraft hours and miles None 

B. Number of revenue passengers None 

Tons of revenue cargo ' None 
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C. Revenue passenger miles None ; 

Revenne ton miles of cargo None 

- * ,1 

The above information is certified to be correct: 

Cook Cleland Catalina Airways Inc. 
By Cook Cleland - " * 

Cook Cleland, President 

207 Attention B-76 August 5,1950 

Bureau of Economic Regulations , 

Cook Cleland Catalina Airways Inc. t 
Cook Cleland Airport Willoughby, Ohio 

Quarterly Statistical Report 

April 1,1950 to June 30,1950 

Letter of Registration No. 1928 
Balance Sheet June 30, 1950 

Assets 

Cash $25.94 

Equipment $10,000.00 

. Less: Res. for Depre- % 

ciation 3,000.00 7,000.00 

Total Assets $7,025.94 

Liabilities - - 

Notes Payable $8,500.00 

Total Liabilities 8,500.00 

» r *■ 1 , . , 

Capital 

Capital Stock $500.00 

Earned Surplus —1,974.06 

Total Capital , ; : ^ —$1,474.06 
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Profit & Loss Statement April 1,1950 to June 30,1950 

Expenses: 

Depreciation of 
Equipment $500.00 

Other Expense .75 


Total Expenses $500.75 


Net Loss $500.75 

208 Aircraft Utilized 

Consolidated PBY-5A (28-5ACF) N 74692 
Date acquired April 28,1948 
Cost $10,000.00 

Amount of Depreciation $3,000.00 
Note: Not used in transportation due to continued 
modification of the aircraft. 

Personnel 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; however, three per¬ 
sons have been contacted for as management of organiza¬ 
tional and certification procedures, and six persons had 
been contracted for as mechanics to complete modification 
of principal aircraft. 

C. Total—Nine persons. 

Transportation 

A. Revenue aircraft hours and miles None 
Total aircraft hours and miles None 

B. Number of revenue passengers None 

Tons of revenue cargo None 
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C. Revenue passenger miles None 

Revenue ton miles of cargo None 

The above information is certified to be correct: 

Coos Cleland Catalina Airways Inc. 
By Cook Cleland 

Cook Cleland, President 


209 Attention B-76 November 6,1950 

Bureau of Economic Regulations 

Cook Cleland Catalina Aibways Inc. 

c/o Wm. S. Burton—1425 Nashville City Bank Bldg., 

Cleveland, Ohio 

Quarterly Statistical Report 
July 1,1950 to September 30,1950 

Letter of Registration No. 1928 

Balance Sheet September 30, 1950 

% 

Assets 

Letter of Registration $ LOO 

Organization Expense $134.64 


Total Assets $135.64 


Liabilities and Capital 

Capital Stock $500.00 

Earned Surplus (364.36) 


Total $135.64 


Profit & Loss Statement July 1,1950 to September 30,1950 

A 

No Operations 
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210 Aircraft Utilized: 

No aircraft owned. Aircraft available on lease. 
Personnel: 

A. Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; ground employees are 
available. 

C. Total—0. 

Transportation: 

A. Revenue aircraft hours and miles None 


Total aircraft hours and miles None 

B. Number of revenue passengers None 

Tons of revenue cargo None 

C. Revenue passenger miles None 

Revenue ton miles of cargo None 


The above information is certified to be correct: 

Cook Cleland Catalina Airways Inc. 
By John Ely 

John Ely, President 


211 Attention B-76 February 19, 1951 

Bureau of Economic Regulations 

Cook Cleland Catalina Airways Inc. 

c/o John G. Ely—6302 Denny, North Hollywood, Calif. 

Quarterly Statistical Report 

October 1,1950 to December 31,1950 

Letter of Registration No. 1928 
Balance Sheet December 31,1950 
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Assets 


Letter of Registration * $ LOO 

Organization Expense 134.64 


Total Assets $135.64 


Liabilities and Capital 

Capital Stock $500.00 

Earned Surplus (364.36) 


Total $135.64 


Profit & Loss Statement October 1, 1950 to December 31, 
1950 

No Operations. 

Revised Copy 
212 Aircraft Utilized: 

No aircraft owned. Aircraft available on lease. 
Personnel: 

A Flight—Although flight personnel are immediately 
available, none had been employed in transportation by the 
carrier pending commencement of actual operations. 

B. Ground—Pending commencement of operations, none 
had been engaged in transportation; ground employees are 
available. 

C. Total—0. 

Transportation: 

A. Revenue aircraft hours and miles None 
Total aircraft hours and miles None 


B. Number of revenue passengers None 

Tons of revenue cargo None 

C. Revenue passenger miles None 

Revenue ton miles of cargo None 
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The above information is certified to be correct: 

Cook Cleland Catalina Airways Inc. 
By John G. Ely 
John Ely, President 

Revised Copy 


233 Copy 

Kilpatrick, Ballard & B easle y 
Attorneys at Law 
American Security Building 
Washington 5, D. C. 

November 20,1950 

Civil Aeronantics Board, 

Commerce Building 
Washington 25, D. C. 

Be: Cook Cleland Catalina Airways, 

Inc.—Sale of Stock 

Dear Sirs: 

The above-named carrier is a large irregular carrier 
bolding letter of registration No. 1928. It has pending an 
application for special exemption under section 292.1 of the 
Economic Regulations, and it has been operating under an 
approval of certain control and interlocking relationships 
under sections 408 and 409 of the Act in Docket No. 3928. 
This is to advise that the stockholders of the carrier, who 
have been Cook Cleland and Ora Lee Cleland, his wife, have 
sold all their stock as of September 23,1950. I am not ad¬ 
vised of the name of the purchasers but I am informed by 
my client, Mr. Cleland, that the purchasers have duly noti¬ 
fied the Board as to the change of stock ownership, as well 
as change of officers and directors. I therefore assume that 
everything is in order with respect to the necessary notifi¬ 
cation to the Board, but if anything further is required 
from Mr. Cleland I would appreciate your advising me. 

Very truly yours, 

s/ Frederick A. Ballard 


FABTi. 
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OOUKTEB8TATEMENT OF QUESTIONS PRESENTED 

Petitioner at one time was authorized to operate as a 
large irregular carrier by virtue of registration with re¬ 
spondent Board pursuant to exemption provisions of the 
Civil Aeronautics Act and regulations issued by the Board. 
Petitioner has in fact, however, operated but one flight 
carrying but one passenger during the entire period of its 
operating authority. In 1949 the blanket exemption author¬ 
ity under which petitioner was authorized to operate was 
terminated by a regulation of the Board, but the carriers 
affected thereby were awarded interim operating authority 
pending disposition by the Board of individual exemption 
applications to be filed by them. Petitioner filed such an 
application. 

The Board considered petitioner’s application as if on 
demurrer, and denied it without hearing oral argument. 
Denial was based upon the Board’s conclusion that it was 
unable to make the findings required by the Act for an 
exemption, and on alternate grounds of public policy. A 
request for reconsideration was also denied. 

In the opinion of respondent, the questions which are dis¬ 
positive of this case are: 

L Whether the Board was required to receive evidence 
and hear oral argument prior to denying petitioner’s ex¬ 
emption application or request for reconsideration. 

2. Whether, assuming that the question is here open to 
review, adjudicatory procedures were required as a condi¬ 
tion precedent to the valid termination of petitioner’s prior 
exemption for irregular operations. 

i 

i 

i 

1 

i 

I 

(i) 


i 
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ftmtefe States Court of Appeals! 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 11095 


Cook Cleland Catalina Airways, Inc., petitioner, 

v. 


Civil Aeronautics Board, respondent. 


BRIEF FOB RESPONDENT 


counterstatement op the case 

Petitioner herein seeks review of the propriety of the 
procedures employed by the Board in entering various 
orders (App. 28A, 36A, 41A) denying petitioner’s applica¬ 
tion for an exemption from the certificate requirements of 
the Civil Aeronautics Act, and in promulgating a regula¬ 
tion (App. 9A) which terminated a blanket exemption 
theretofore extended to an entire classification of non- 
certificated carriers (Large Irregular Carriers), of which 
classification petitioner was a member. A brief description 
of the background and circumstances surrounding these 
Board actions follows: 

Section 401 of the Act (52 Stat 987, 49 U.S.C. 481) pro¬ 
hibits the conduct of air transportation without a certificate 
of public convenience and necessity. It provides for the 


(l) 
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filing of applications for such certificates, the conduct of 
hearings on such applications after public notice, and the 
issuance of certificates by the Board when it finds the 
transportation “required by public convenience and neces¬ 
sity” and the applicant “fit, willing and able” to perform 
such transportation. 

This section, embodying as it does a scheme of controlled 
competition, is the keystone of the regulatory system pro¬ 
vided by the Act. The certificate of public convenience and 
necessity is the one stable form of operating authority 
provided by the Act However, the framers of the Act 
recognized that compliance with the detailed procedures re¬ 
quired for issuance or amendment of a certificate, and the 
observance of various other requirements of the Act, would 
in many cases hamper or prevent a flexible administration 
of the Act to meet emergency, unusual or hardship situa¬ 
tions as they arose. Accordingly, Congress by section 416 
of the Act (52 Stat. 1004,49 U.S.C. 496, Pet Br. 8) author¬ 
ized the Board, in exceptional cases, to exempt without 
adjudicatory procedures individual air carriers or classi¬ 
fications of air carriers from the majority of the economic 
regulatory requirements of the Act, including the require¬ 
ment that a certificate be obtained prior to inaugurating 
services. 

At the time of the passage of the Act in 1938, there 
existed many small aviation enterprises engaged in flight 
training, crop dusting, sales and service, etc. These enter¬ 
prises, usually referred to as “fixed base” operators, also 
held themselves out to provide “charter” or “air taxi” 
service upon demand in the small aircraft utilized in their 
other activities. The holding out and providing of these 
incidental transportation services constituted “air trans¬ 
portation” as defined by the Act (52 Stat 977, 49 U.S.C. 
401 (10) and (21)). Accordingly, the certificate require¬ 
ments of the Act in terms applied to them and required 
that such existing operators apply for and obtain certifi¬ 
cates in order to continue operations, and that new enter¬ 
prises obtain certificates prior to inaugurating similar 
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operations. The operations of this class of carriers were 
of limited scope having little or no impact upon those car¬ 
riers engaged in scheduled operations, who comprised the 
principal air transportation system of the United States. 
In view of this fact, and since it was desired to encourage 
the entry of additional “fixed base” operators into the 
industry, the Board, shortly after the effective date of the 
Act, exempted all such operators from the certificate re¬ 
quirements and from most of the other regulatory require¬ 
ments of the Act (App. 67A, 68A). By virtue of this blanket 
exemption regulation, entered without hearing, any person 
who desired could conduct “nonscheduled” services on a 
world-wide basis without obtaining prior Board approval. 

This regulation, adopted to meet conditions in 1938, had 
remained substantially unchanged at the close of hostilities 
in the recent war (App. 69A). Many persons availed them¬ 
selves of the privileges which it afforded and began opera¬ 
tions with large transport-type aircraft then made avail¬ 
able to civilian buyers from war surplus (App. 70A). Many 
of these operations were of a type not contemplated or 
authorized by the regulation, but on the contrary consisted 
of regular airline operations over established routes which 
were competitive with the operations of the certificated or 
“scheduled” carriers. See Investigation of Nonscheduled 
Air Services , 6 C.A.B. 1049, 1053 (1946) (App. 70A, 73A- 
77A). 

Further, due to competitive conditions and the necessity 
for obtaining sufficient passengers to support operations 
with large transport-type aircraft, many other undesirable 
practices and illegal activities occurred in the irregular air 
carrier field, all of which are recited in the various regula¬ 
tions and reports contained in the record in this case (App. 
10A-12A, 45A, 70A, 73A-77A). Accordingly, for the pro¬ 
tection of the public and the certificated air transport sys¬ 
tem, the Board since the close of the war has adopted a 
series of amendments to its general exemption regulation 
designed to bring the operations conducted thereunder un¬ 
der closer scrutiny and control, and to eliminate unlawful 
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activities being conducted under color of authority of the 
exemption regulation. 1 

The principal amendment to the regulation prior to the 
complete termination of the exemption as to those carriers 
operating large transport-type aircraft (Large Irregular 
Carriers) consisted of a revision in 1947 (App. 44A, 14 
C.F.R. (1947 Supp.) 292.1), also adopted without evi¬ 
dentiary hearings, which required large irregular carriers 
to obtain Letters of Registration as a condition precedent 
to the conduct of operations (App. 55A) and required them 
to observe most of the economic regulatory and reporting 
requirements of the Act, other than the certificate require¬ 
ments (App. 50A-53A). The regulation provided that such 
a Letter, unless sooner revoked for cause, 

shall expire and be of no further force and effect, upon 
a finding by the Board that enforcement of the provi¬ 
sions of section 401 (from which exemption is provided 
in this section) would be in the public interest and 
would no longer be an undue burden on such Irregular 
Air Carriers or Class of Irregular Air Carriers [App. 
55 A]. 

Petitioner applied for (App. 57A) and obtained a Letter 
of Registration (App. 5A), which was issued, in accordance 
with the regulation, without hearing and without any dem¬ 
onstration either of the fitness and ability of petitioner to 
conduct operations or of the public need for the particular 
irregular services proposed to be conducted. Moreover, the 
issuance of a Letter of Registration did not place any duty 
upon the holder thereof actually to conduct irregular opera¬ 
tions or to render adequate service; the holder could con¬ 
duct such operations or not at his election and between 
points of his own choosing. Letters of Registration were 
issued upon this basis because the Board desired to encour- 


1 The attention of the Court is invited to the case of Civil Aero¬ 
nautics Board et oZ. v. American Air Transport, Inc., et al. (No. 
11115) now awaiting oral argument in this Court, which involves 
another of the amendments to the general exemption regulation. 
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age the development of irregular air services, with both 
“large” and “small” aircraft, which would be comple¬ 
mentary and auxiliary to the scheduled operations of the 
certificated carriers (App. 45A47A). 2 

On May 20, 1949, by a regulation (App. 9A, 14 C.F.R. 
(1949 ed.) 292.1) adopted in full compliance with the rule¬ 
making requirements of the Administrative Procedure Act, 
including the receipt of written data and oral argument 
(9A), the Board terminated this blanket exemption from the 
certificate requirements of the Act which had authorized ir¬ 
regular air transportation operations by Large Irregular 
Carriers. This action was based upon findings that the pub¬ 
lic interest required withdrawal of such general exemption 
authority because of the widespread abuses which had 
arisen thereunder, including unauthorized regular opera¬ 
tions, tariff violations, and abuses to members of the travel¬ 
ing public (App. 10A-12A, 45A). # The Board concluded, 
however, that some individual exemption orders authorizing 
truly irregular operations with large transport-type air¬ 
craft should be issued in appropriate cases in which the 
Board was able to make the findings required by section 
416 as a condition precedent to an exemption order, namely, 
that as to the particular carriers concerned, enforcement 
of the certificate provisions of the Act would constitute an 
undue burden and would not be in the public interest (App. 
13A). For the purpose of preventing hardship pending 
these individual determinations (App. 12A), the Board 
granted interim exemption authority to all large irregular 


3 The classification of “Small Irregular Carriers,” also estab¬ 
lished by the 1947 revision of the exemption regulation and not here 
involved, presently embraces some 2400 carriers operating aircraft 
of 12,500 pounds gross take-off weight or less (App. 71A, 72A). 

8 Hie docket of the rule-making proceeding in which this regu¬ 
lation was adopted has heretofore been filed with the Court in Ar¬ 
row Airways v. Civtl Aeronautics Board, Case No. 10495 (87 App. 
D.C. 71, 182 F. 2d 705 (1950)) cert. den. 340 U.S. 828 (1950), 
and was incorporated by reference into the transcript of the record 
filed in this case. 
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carriers which permitted them to continue operations until 
final determination by the Board of any timely filed appli¬ 
cation for individual exemption orders (App. 13A, 21A, 
22A). Petitioner, although not actually conducting any 
operations, duly filed an application for an individual ex¬ 
emption order for the primary purpose of engaging in an 
amphibious short-haul land and water operation from the 
Cleveland lake front area, proposing to utilize in those 
operations a PBY aircraft which had not been operated 
because of necessary modifications not yet completed 
(App. 25 A). 

Although petitioner’s Letter of Begistration had been 
outstanding since August 4,1948 (App. 6A), petitioner, at 
the time the Board acted upon the application for individual 
exemption order on December 21,1950, had conducted only 
one flight in air transportation, and that early in 1949, and 
on such flight had transported only one person (App. 87A). 
Pursuant to its previously announced and uniform policy 
of denying those applications for individual exemption 
where the applicant had interim exemption authority but 
had not conducted operations under such authority for a 
period of a year or more prior to the Board’s action there¬ 
on, 4 * * * 8 the Board tentatively® denied petitioner’s application 
(App. 28A). Petitioner thereupon filed a petition for re¬ 
consideration of the Board’s action, alleging that its man¬ 
agement had changed, that it now owned no aircraft and 
had none under lease, but that it desired continued exemp¬ 
tion authority to conduct from a base in California future 


4 See App. 84A. The 1949 revision of the regulation also had 
provided for the cancellation or suspension of the interim authority 

granted thereby upon a cessation of operations (App. 23A). 

At the time of the preparation of this brief, the Board had 
denied some twenty-five applications filed by non-operating appli¬ 

cants. 

8 Although the denial was unequivocal in terms, provision for 
reconsideration was made to “afford the applicant an opportunity 
to request a hearing.’* (App. 85A). 
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irregular operations to and from points of military im¬ 
portance with leased aircraft, for which services a need 
was alleged to exist, rather than the amphibious operations 
initially proposed in the Cleveland area (App. 31A-35A). 
A hearing upon this petition subsequently was requested 
(App. 35A). 

For the purpose of disposition of petitioner’s request for 
reconsideration, the Board considered as true all of the 
allegations of fact in the petition (App. 37A). The Board 
denied the request, and terminated petitioner’s interim 
exemption authority as of April 27,1951 (App. 36A). 

The order of denial incorporated by reference a prior 
order entered in a similar case, which explained in some 
detail the reasons for such action (App. 59A). The Board 
there determined that it was unable to find that a non¬ 
operating carrier would be subjected to any undue burden 
in the statutory meaning of the term by being required to 
obtain operating authority under the certificate require¬ 
ments of the Act. Further, a denial of the application of 
such a carrier would not bring about the termination of a 
going business or result in any deprivation of existing serv¬ 
ices to the public. The Board also found that, even assum¬ 
ing an undue burden upon the non-operating carrier, and a 
need for additional irregular services, the public interest 
nevertheless required a denial of such an application because 
of past unsatisfactory experiences with this type of author¬ 
ization, which experiences were set forth at length both in 
the order (App. 60A) and in a prior Board opinion incor¬ 
porated by reference therein (App. 73A-78A). These 
experiences included the relatively large number of enforce¬ 
ment actions required to be brought against large irregular 
carriers, the impact of certain of their operations upon the 
certificated air transportation system, the abuses to which 
the traveling public had been subjected, and the regulatory 
problems inherent in trying to maintain orderly operations 
in the irregular air carrier field. 

A further petition and request for hearing was thereafter 
filed (App. 38A), and this further petition also was denied 
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by the Board upon the grounds, inter alia > that no useful 
purpose would be served by granting the requested hearing 
(App. 41A, 42A). 

STATUTES AND REGULATIONS INVOLVED 

The majority of the provisions of the Civil Aeronautics 
Act of 1938 (52 Stat. 973 et seq.), as amended (49 U.S.C. 
401 et seq.), and of the Administrative Procedure Act (60 
Stat 237 et seq., 5 U.S.C. 1001 et seq.), to which references 
have been made herein are set forth at pp. 2-10 of the 
petitioner’s brief. Other provisions of these statutes are 
cited or-quoted in their appropriate place in the text of this 
brief. The Board regulations here involved are reproduced 
in the joint appendix to briefs (App. 9A, 44A). 

SUMMARY OF ARGUMENT 

I 

The Board clearly is not required as a matter of law to 
hold evidentiary hearings in passing upon an application 
for exemption under Section 416 of the Act. Eastern Air 
Lines v. Civil Aeronautics Board, 87 App. D.C. , 185 F.2d 
426 (1950), dismissed as moot 341 U.S. 901 (1951); Eastern 
Air Lines v. Civil Aeronautics Board, App. D.C., Case No. 
10671, decided March 15,1951, cert. den. 341 U.S. 951 (1951). 

There was no abuse of discretion in failing to hold evi¬ 
dentiary hearings in this case since the Board disposed of 
petitioner’s application as if on demurrer, accepting as 
true all of the allegations of fact contained therein. Ac¬ 
cordingly, an evidentiary hearing would have served no 
useful purpose since petitioner did not contend at any time 
before the Board, nor does it now contend, that it would 
have offered evidence to establish any ultimate fact not 
accepted as true by the Board. And the Board was not 
required to hear oral argument. Federal Communications 
Commission v. WJR, The Goodwill Station, 337 U.S. 265 
(1949); Pan American-Grace Airways v. Civil Aeronautics 
Board, 85 App. D.C. 297,178 F.2d 34 (1949). 
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n 

Even if it be assumed that the procedure followed in 
formulating the general regulation of May 20, 1949, termi¬ 
nating exemption authority of large irregular carriers (in¬ 
cluding petitioner) is subject to review by this Court in the 
present case, petitioner’s attacks upon that procedure cannot 
prevail. The Board complied fully with the rule making re¬ 
quirements of the Administrative Procedure Act. The 
adjudicatory procedures contained in the Administrative 
Procedure Act would have been applicable to the termina¬ 
tion here involved only if adjudicatory procedures had been 
required by the Civil Aeronautics Act or the Constitution. 
The Eastern Air Lines cases, supra; Sung v. McGrath, 339 
U.S. 33 (1950). 

No provision of the Civil Aeronautics Act requires the 
observance of adjudicatory procedures in the termination 
of an exemption from the certificate requirements of the Act. 

The Constitution did not require adjudicatory procedures 
for the valid termination of the exemption here involved. 
The termination of petitioner’s prior exemption merely 
withdrew a privilege in accordance with the terms upon 
which it had been granted, and did not deprive petitioner 
of any property right. No business or investment property 
acquired in reliance upon the exemption has been shown to 
have been affected by the Board’s action. An exemption 
from the certificate requirements of the Civil Aeronautics 
Act evidenced by a Letter of Registration, standing alone, 
is not “a license property.” Standard Airlines v. Civil 
Aeronautics Board, 85 App. D. C. 249, 177 F.2d 18 (1949). 

Further, if petitioner’s prior exemption is regarded as 
something more than a mere privilege, adjudicatory pro¬ 
cedures still were not a constitutional necessity. The Board 
found in adopting its regulation of May 20,1949 and in the 
orders here involved that withdrawal of the prior exemp¬ 
tion was required in the public interest, both as to the 
entire classification of large irregular carriers and as to 
petitioner as a non-operating member of the classification. 
These findings were predicated upon considerations of 
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regulatory policy to be applied in the future rather than 
upon an adjudication of individual rights or liabilities, and 
as such represented “legislative” action on the part of the 
Board. Petitioner and all other interested persons had full 
opportunity to submit written comments and to appear in 
oral argument upon the regulation. The Constitution does 
not require an administrative agency, any more than it 
requires the Congress, to assemble “legislative facts” in 
an evidentiary record or to establish regulatory policy only 
upon the basis of an evidentiary record. Bowles v. Willing¬ 
ham, 321 U.S. 503, 519-21. 

ARGUMENT 

L The Board properly denied petitioner’s application for 
exemption without receiving evidence or hearing oral 
argument. 

A. The Board is not required as a matter of law to hold 
evidentiary hearings prior to the denial of exemption 
applications. 

Within recent months this Court on two occasions has 
rejected contentions that the Board must hold evidentiary 
hearings in passing upon exemption applications. Eastern 
Air Lines v. Civil Aeronautics Board, 87 App. D.C. 331,185 
F.2d 426 (1950), dismissed as moot, 341 U.S. 901 (1951); 
Eastern Air Lines v. Civil Aeronautics Board, Case No. 
10671, decided March 15,1951, cert. den. 341 U.S. 951 (1951). 
There, as here, it was contended that such hearings were 
required (1) by the Administrative Procedure Act because 
“licensing” is defined as “adjudication” in the definitions 
set forth in that Act (Sections 2(d) and (e), 60 Stat. 237, 
238, 5 U.S.C. 1001(d) and (e); Pet. Br. 2); (2) by the Civil 
Aeronautics Act because of the requirements of section 
416 relating to “findings” by the Board and the provisions 
of section 1006 (52 Stat. 1024, 49 U.S.C. 646, p. 10 of Pet. 
Br.) relating to review of Board orders upon a record; 
and (3) as a matter of constitutional necessity. 

In rejecting these contentions, the Court pointed out what 
petitioner has overlooked, namely, that the adjudicatory 
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procedures specified by the Administrative Procedure Act 
are applicable only to those actions required by some other 
statute to be determined on a record “ after opportunity for 
agency hearing” either in terms or by construction (Sec. 5, 
60 Stat 239, 5 U.S.C. 1004), or in cases where hearings are 
a constitutional necessity. The Court recognized that, be¬ 
cause of the requirements for notice and hearing prescribed 
in section 416(b)(2) prior to the granting of exemptions 
from the labor provision of the Act, and the failure of the 
Congress to provide any such requirement as to other 
exemption actions, Congress could hardly have made clearer 
its intention to authorize the Board to pass upon such other 
exemption applications without holding hearings. 6 The 
Court also rejected the contention that a competitor who 
would be adversely affected by the granting of the exemp¬ 
tions there involved had a constitutional right to a formal 
evidentiary hearing. 

These determinations are dispositive of petitioner’s con¬ 
tention (Br. 11) that the Administrative Procedure Act 
and the Civil Aeronautics Act in and of themselves require 
the holding of evidentiary hearings as a prerequisite to 
disposing of exemption applications. Petitioner’s constitu¬ 
tional contentions are likewise without merit. Having no 
aircraft or other investment at stake, petitioner cannot 
assert any constitutional right to the protection of “invest¬ 
ment and business property” acquired in reliance upon a 
letter of registration. Cf. Standard Airlines v. Civil Aero¬ 
nautics Board, 85 App. D.C. 249,177 F.2d 18 (1949). And 
even if petitioner possessed aircraft properties, it would 
not have a constitutional right to obtain authority to engage 
in air transportation or to be exempted from the certificate 
provisions of the Act. 7 Standard Airlines case, supra. 


•Petitioner has quoted (Br. 11) the provisions relating to the 
granting of exemptions from the labor provisions of the Act as ap¬ 
plicable to all exemption applications, which they clearly are not. 

7 See also discussion of constitutional claims with respect to 
termination of petitioner’s prior exemption authority (Point II, 
infra, p. 15). 
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B. The Board did not abuse its discretion in refusing to 
receive evidence prior to the denial of petitioner’s ap¬ 
plication. 

In the first Eastern case, the Court indicated that ‘ * some 
proceedings may be necessary” in granting exemption 
applications for the purpose of guarding against arbitrary 
Board action (185 F.2d at page 428). Assuming, arguendo, 
that some proceedings may also be necessary to guard 
against arbitrary action in denying such applications, it is 
apparent that the proceedings actually had before the Board 
were more than sufficient for this purpose. The Board 
accepted as true all of the facts alleged in petitioner’s vari¬ 
ous applications, thereby considering such applications as 
if on demurrer, and giving petitioner all of the advantages 
of an evidentiary hearing insofar as the facts relating to 
petitioner’s case were concerned. Cf. Federal Communica¬ 
tions Commission v. WJR, The Goodwill Station, 337 U.S. 
265 (1949); Fay v. Douds, 172 F.2d 720 (C.A. 2,1949). 

Petitioner seeks to avoid the effect of the acceptance of 
these facts and to demonstrate the necessity for an eviden¬ 
tiary hearing by contending that its application was denied 
because it had not demonstrated “by its past operations or 
otherwise” that a public need existed for the services 
proposed and because it had not “demonstrated a will to 
operate lawfully,” and accordingly that evidence was re¬ 
quired on these issues (Pet. Br. 14,16). These contentions 
overlook the fact that these grounds of denial were merely 
alternate or cumulative. The Board was unable to find that 
petitioner would be subjected to any “undue burden” in 
seeking operating authority under the certificate provisions 
of the Act and thus entitled to an exemption, a conclusion 
which petitioner has not challenged. Further, these con¬ 
tentions also ignore the fact that petitioner did not contend 
at any time before the Board, nor does it now contend, that 
it would have offered evidence at a hearing on any ultimate 
fact not accepted as true by the Board. 

The Board accepted as true all of the various allegations 
made by petitioner concerning a public need for the services 
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which it proposed. Moreover, the Board had previously 
found a public need for irregular services, both in its regula¬ 
tion of May 20,1949 (App. 13A) and in its policy statement 
of May 25,1950 (App. 79A). Petitioner’s case thus could 
not have been viewed any more favorably to petitioner if 
an evidentiary hearing had been held on the question of 
public need. 8 

Insofar as the question of petitioner’s intention to operate 
lawfully is concerned, petitioner misconceives the basis upon 
which its application was denied upon this alternate policy 
ground. One of the allegations accepted by the Board was 
that petitioner’s operations would be conducted “within 
the framework of the authority granted by the regulation” 
(App. 32A), and petitioner’s management obviously would 
have testified at any evidentiary hearing that operations 
would be conducted lawfully. However, after recounting 
its past experiences with the operation of large transport- 
type aircraft under exemption authority, the Board con¬ 
cluded that 

General considerations of policy based upon past ex¬ 
perience lead us to conclude, therefor, that exemption 
authority for irregular air transportation to be con¬ 
ducted with large transport-type aircraft should not 
be granted to a Large Irregular Carrier, which, through 
failure to engage in recent irregular operations, has 
not demonstrated an actual previous need therefor and 
the actual ability and will to operate lawfully. [App. 
61A, emphasis added]. 

The existence in the past of numerous large irregular 
carriers, tempted to engage in unlawful activities because 

8 The contention that an evidentiary hearing was necessary to 
enable petitioner “otherwise” to establish a need for its services is 
no more than an exercise in semantics upon phrases from the 
Board’s orders tentatively denying petitioner’s application (App. 
29A) and denying the first petition for reconsideration (App. 38A). 
The Board in its order denying the second petition for reconsidera¬ 
tion specifically found “that no useful purpose would be served 
by granting the requested hearing” (App. 42A), thus eliminating 
any basis for what we regard as an unwarranted distortion of the 
word “otherwise” which was employed in the prior orders. 







of competitive and other economic considerations, had cre¬ 
ated a serious regulatory problem which required corrective 
action (App. 73A-77A). Denial of the applications of non¬ 
operating carriers would not deprive the public of any 
existing services, nor would such a denial result in the 
termination of going business enterprises (App. 62A). On 
the other hand, an inauguration of service by these non¬ 
operating carriers might result in activities of the type 
theretofore found to be undesirable and contrary to the 
public interest. The Board rationally concluded that per¬ 
sons such as petitioner would be subject to temptations to 
commit acts harmful to the public interest, and was author¬ 
ized to guard against the possibility of such harmful acts 
by denying them exemption authority, irrespective of 
whether such persons otherwise met the statutory tests for 
the granting of an exemption, cf. American Communications 
Association v. Douds, 339 U.S. 382,391,392 (1950) and cases 
there cited; North American Co. v. Securities and Exchange 
Commission, 327 U.S. 686 (1946); Board of Governors v. 
Agnew, 329 TJ.S. 441 (1947); United States Lines Co. v. Civil 
Aeronautics Board, 165 F.2d 849 (C.A. 2,1948). 

Thus, no necessity existed for an evidentiary hearing 
even if it be assumed that in hypothetical cases involving 
circumstances not here present the Board might abuse its 
discretion in failing to hear evidence prior to the denial of 
exemption applications. Petitioners contention that such a 
hearing was necessary is merely a quarrel with the salutary 
and well settled principle that agencies, as well as courts, 
may dispose of pending matters as if on demurrer when no 
useful purpose would be served by hearing evidence.* 

* Petitioner also contends that it was incumbent upon the Board 
to hold evidentiary hearings and to introduce into evidence those 
facts from which it concluded that the granting of exemption to 
non-operators would be contrary to the public interest (Pet. Br. 
p. 13 and 14.) This contention, if accepted, would preclude as a 
matter of law the denial of any exemption application without evi¬ 
dentiary hearings, and is clearly erroneous (see supra, pp. 10 to 
11). Further, we do not believe that any such requirement exists 
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C. The Board was not required to hear oral argument prior 
to the denial of petitioner’s application. 

The Board was not required to hear oral argument in a 
case such as the one here presented- Federal Communica¬ 
tions Commission v. WJR, The Goodwill Station, supra; 
Pan American-Grace Airways v. Civil Aeronautics Board, 
85 App. D.C. 297,178 F. 2d 34 (1949). The Board received 
and considered petitioner’s written submission. No more 
was required. 10 

EL The termination of petitioner’s prior exemption without 
observance of adjudicatory procedures was lawful. 

Petitioner’s secondary contention is that adjudicatory 
procedures were required for the valid termination of its 
prior exemption. Assuming that this issue is open to re¬ 


even in cases in which evidentiary hearings otherwise are required. 
An agency is not required to introduce into evidence in every case, 
nor could it introduce, all of the facts and experiences upon which 
its regulatory policy is predicated. 

In any event, the facts relied upon by the Board were fully set 
forth in its various orders (e.g. App. 60A-61A), and were matters 
of public record which we believe the Board properly could notice. 
Petitioner did not at any time request an opportunity to show that 
these matters were contrary to fact as required by section 7(d) of 
the Administrative Procedure Act (60 Stat. 241, 5 U.S.C. 1006(d)), 
nor did it urge to the Board that these facts should have been for¬ 
mally introduced into evidence. Accordingly, this objection may 
not be considered by the Court Section 1006(e) of the Civil Aero¬ 
nautics Act (52 Stat. 1024, 49 U.S.C. 646(e)); Seaboard and West- 
em Airlines v. Civil Aeronautics Board, 87 App. D.C. 78, 183 F. 
2d 975 (1950). 

10 Under provisions somewhat similar to those in the Federal 
Communications Act involved in the WJR case, the Civil Aero¬ 
nautics Act requires the receipt of argument only in those cases in 
which evidence is heard by an examiner or angle member of the 
Board (Sections 1004, 52 Stat 1021, 49 U.S.C. 644), a situation 
not here presented. And even then the Board is not required to 
“hear” argument, but may “hear or receive.” Sisto v. Civil Aero¬ 
nautics Board, 86 App. D.C. 31,179 F.2d 47, 54 (1949). 
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view, 11 no statutory provision required the observance of 
adjudicatory procedures by the Board in effecting this 
termination. The Court has heretofore recognized in the 
Eastern cases, supra, p. 10, that observance of the ad¬ 
judicatory procedures contained in the Administrative 


11 It is doubtful if this Court has jurisdiction to review this 
matter for several reasons. First, the jurisdiction of courts of ap¬ 
peals does not extend to review of legislative type Board regula¬ 
tions of general applicability and future effect which are not based 
upon an evidentiary record. Arrow Airways v. Civil Aeronautics 
Board, 87 App. D.C. 71, 182 F.2d 705 (1950), cert . den. 340 U.S. 
878 (1950). Second, the time for seeking review in this Court of the 
regulation of May 20, 1949 (60 days; see Sec. 1006(a), 52 Stat. 
1024, 49 U.S.C. 646(a)) has long since expired. Since that regula¬ 
tion ended any rights petitioner had under its letter of registration, 
the regulation was re viewable immediately, if at alL 

Finally, even if the issue were reviewable in this Court on the 
present petition for review, the failure of petitioner to raise the 
issue before the Board is a bar to its being raised here. Petitioner 
did not contend at any time before the Board that adjudicatory 
procedures were required for the termination of its prior exemp¬ 
tion, as opposed to the contention that an evidentiary hearing 
should be held on its application for a new exemption for the pur¬ 
pose of enabling petitioner to establish a public need for its pro¬ 
posed future operations and to explain its past failure to operate. 
Although filing written comment on the Board’s proposal to termi¬ 
nate the blanket exemption for irregular operations, and although 
allocated time within which to appear in oral argument before the 
Board thereon (pp. 209 and 483 of the transcript of record in Ar¬ 
row Airways v. Civil Aeronautics Board, Case No. 10495), peti¬ 
tioner did not then request an evidentiary hearing or object to the 
proposed termination on procedural grounds. Further, although 
reserving the “right to deny, challenge, or otherwise test the valid¬ 
ity of any Board action ... the effect of which may be to alter sub¬ 
stantially applicant’s operating authority granted it originally by 
its Letter of Registration” (App. 34A, 35A), petitioner did not in 
fact do so before the Board or even inform the Board that it ob¬ 
jected to this termination on procedural grounds. Section 1006(e) 
of the act Seaboard and Western Airlines v. CivU Aeronautics 
Board, 87 App. D.C. 78,183 F.2d 975 (1950). 
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Procedure Act is mandatory only in those situations in 
which adjudicatory procedures are required by some other 
statute or by constitutional necessity. See also Sung v. Mc¬ 
Grath , 339 U.S. 33 (1950). Petitioner’s Letter of Registra¬ 
tion was not a certificate of public convenience and neces¬ 
sity (App. 6A), and the Board was not required to observe 
any of the procedures set forth in the Civil Aeronautics Act 
relating to the termination of certificate authority. Stand¬ 
ard Airlines v. Civil Aeronautics Board, 85 App. D.C. 249, 
177 F.2d 18,19 (1949); cf. Independent Broadcasting Co. v. 
Federal Communications Commission, — App. D.C., — 
F.2d — (Oct 25, 1951, page 3 of slip opinion). Neither 
section 416 of that Act nor any other provision thereof 
requires the observance of adjudicatory procedures prior 
to the withdrawal of an exemption. 12 Thus, petitioner’s 


12 Nor was there any unlawful “sanction’’ (cf. Pet. Br. 16). 
Section 2(f) of the Administrative Procedure Act (60 Stat. 238, 5 
TJ.S.C. 1001(f) defines “sanction” as, inter alia, the “withholding 
of relief.” “Belief” in turn is defined as, among other things, the 
“grant of [a] ... license, authority, [or] exemption ... ”. Thus, 
a denial by any regulatory agency of any application for operating 
authority constitutes the imposition of a “sanction” within this 
definition. However, as in the case of the other definitions contained 
in the Administrative Procedure Act, the inclusion of a particular 
action within the definition of the term “sanction” does not in and 
of itself require the observance of any particular procedures on the 
part of the agency. On the contrary, section 9(a) of that Act (60 
Stat. 242, 5 U.S.C. 1008(a)) provides merely that “no sanction 
shall be imposed . . . except within jurisdiction delegated to the 
agency and as authorized by law.” 

We do not believe that the provisions of section 9(b) of the 
Administrative Procedure Act (60 Stat. 242, 5 U.S.C. 1008(b)), 
which provide, “except in cases of willfulness or those in which the 
public . . . interest . . . requires otherwise,” for notice and an op¬ 
portunity to “demonstrate and achieve compliance with all lawful 
requirements” prior to “withdrawal” of a “license,” have any 
application to the type of action here involved. On the contrary, 
these provisions obviously relate to situations in which withdrawal 
is predicated upon past unlawful conduct, a situation not here pre¬ 
sented. Moreover, these provisions are inapplicable to “temporary 







contention that adjudicatory procedures were required for 
the termination of its prior exemption necessarily must rest 
solely upon a contention of constitutional necessity therefor. 

The short answer to the contention that the Constitu¬ 
tion required an adjudicatory proceeding for the termina¬ 
tion of petitioner’s prior exemption is that, irrespective 
of when that termination took place (p. 16 of pet. brief), 
petitioner was not deprived of any property right thereby. 
Such termination, as to petitioner, represented the with¬ 
drawal of a mere privilege. In Standard Airlines v. Civil 
Aeronautics Board, supra, the Court held that an irregular 
air carrier has *‘no general property right in its registra¬ 
tion” and that the suspension of the Letter of Registration 
there involved did not constitute the destruction of “a li¬ 
cense property,” 177 F.2d at page 20. On the contrary, the 
Court held that the constitutional requirements of due 
process there found to exist applied only to * ‘investment 
and business property” acquired in reliance upon such a 
Letter. Cf. American Broadcasting Co. v. Federal Commu¬ 
nications Commission, 191 App. D.C. 492,—F.2d — (July 19, 
1951, p. 5 of slip opinion); Courembis v. District of Colum¬ 
bia, — App. D.C. —, — F.2d — (October 11,1951, p. 2 of slip 
opinion). 

Here no business or investment property has been 
shown to exist which was affected by the Board’s action. 
In May 1949, the time of the termination of the general 
blanket exemption for Large Irregular Carriers, petitioner 
was a non-operating carrier, possessing only one aircraft 
which was undergoing modification (App. 93A), and which 
had been acquired prior to the issuance of petitioner’s 
Letter of Registration (App. 58A). This aircraft had been 
disposed of at the time of the termination, on April 21,1951, 

permits or temporary licenses. ’ ’ Legislative History of the Adminis¬ 
trative Procedure Act, Senate Document No. 248, 79th Cong., 2nd 
Sess., pp. 212,275. In any event, the Board did find that the 1 ‘public 
interest” required the withdrawal here involved, and thus in terms 
satisfied the requirements of section 9(b) if those requirements 
were in fact applicable. 
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of the interim authority granted to petitioner by the 
Board’s regulation. At that time, petitioner possessed ab¬ 
solutely no assets other than its Letter of Registration and 
the bookkeeping entry of $135.64 described as “organiza¬ 
tion expense” (App. 103A, 105A). It had no paid-in capital 
and no employees. Moreover, it had shifted its location 
from Cleveland to California and proposed to engage in 
an entirely different operation from that originally pro¬ 
posed. Not having operated for over two years, and then 
having carried only one passenger, it obviously had no good 
will. Accordingly, the Board’s action did not deprive peti¬ 
tioner of any property right The Board merely withdrew 
a privilege in accordance with the terms upon which it had 
been granted (See supra, p. 18). 

Further, even if petitioner’s prior exemption is re¬ 
garded as something more than a mere privilege, adjudica¬ 
tory procedures nevertheless were not required for its ter¬ 
mination. Neither the findings of public interest based on 
regulatory policy made as to the classification of large 
irregular carriers by the May 20, 1949 regulation, nor the 
similar findings made as to petitioner by the orders here 
involved, were required to be made upon the basis of an 
evidentiary record. In taking the action here involved, 
both as to the entire classification of carriers and the non¬ 
operating members of the class, the Board was concerned 
with the “practices and activities in the future” of irreg¬ 
ular air carriers, an action which was “legislative or ad¬ 
ministrative.” Trans-Pacific Airlines v. Hawaiian Air¬ 
lines, 174 F.2d 63, 65 (C.A. 9, 1949). The Board’s action 
was non-punitive, and was similar to that involved in the 
enactment of laws and ordinances which prohibit future 
conduct because such regulation is deemed essential for the 
purpose of achieving lawful objectives or eliminating 
abuses which have existed in the past. See e.g. Daniel v. 
Family Insurance Co., 336 U.S. 220 (1949); Burgess v. City 
of Brockton, 235 Mass. 95,126 N.E. 456 (1920). And it is 
universally recognized that the Constitution does not guar¬ 
antee “judicial due process” to affected persons prior to 
the taking of such legislative action by an administrative 
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agency, regardless of the impact of that action upon snch 
persons. 1 * Congress would have been under no necessity 
to find upon the basis of an evidentiary record that all or 
some of the exemptions from the certificate provisions of 
the Act shonld be withdrawn before it took such action, and 
Congress could, and did, delegate similar authority to the 
Board. Bowles v. Willingham, 321 U.S. 503,519-521 (1944), 
cf. Pacific States Box and Basket Co. v. White, 296 U.S. 
176,185,186 (1935). 14 

This is not to say that the Board may act arbitrarily or 
that the bases of the Board’s action are beyond judicial 
scrutiny. If the “legislative facts” upon which the Board 
based its policy considerations here involved had been 
erroneous, petitioner was not without a remedy. Insofar 


19 Bowles v. Willingham, 321 U.S. 503 (1944); Bi-MetaUic 
Investment Co. v. State Board, 239 U.S. 441 (1915); Pearson v. 
Walling, 138 F. 2d 655, 660 (CA. 8,1943), cert. den. 321 U.S. 775 
(1944); Guiseppi v. Walling, 144 F. 2d 608, 615 (CA. 2, 1944) ; 
aff’d. 324 U.S. 244 (1945); WiOapomt Oysters v. Ewing, 174 F. 2d 
676, 694 (CA. 9,1949), cert. den. 338 U.S. 860 (1949); cf. Daniel 
v. Family Insurance Co., 336 U.S. 220 (1949); Arrow Airways, 
Inc. v. Civil Aeronautics Board, 87 App. D.C. 71, 182 F.2d 
705 (1950), cert. den. 340 U.S. 828 (1950). 

Even if the Board’s action herein shonld be viewed as an 
isolated action affecting only petitioner, that fact would not alter 
the legislative nature of the Board’s action or require adjudica¬ 
tory procedures on the part of the Board. Daniel v. Family Insur¬ 
ance Co., supra. 

14 In Civil Aeronautics Board, et al. v. American Air Trans¬ 
port et al. (No. 11,115) now pending in this Court (see supra, p. 
4), the district court, although holding adversely to the Board 
on the validity of the procedure used in adopting the regulation 
there involved, stated (Joint App. in No. 11,115, pp. 87-88): 

“The Court believes that the defendant Board was proceeding 
properly by its regulation of May 20, 1949, wherein it was pro¬ 
vided that no. large irregular carrier (these include plaintiffs) could 
engage in nonscheduled or irregular operations after June 20,1949, 
unless by that date the carrier filed with the Board an application 
for exemption.” 
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as the regulation of May 20,1949 was concerned, petitioner 
wonld have been afforded ample opportunity in a District 
Court action to establish that the Board was proceeding 
upon erroneous facts if that had been the case. Arrow 
Airways v. Civil Aeronautics Board, supra. 

Petitioner was aware at all times of the bases for the 
Board’s action. There was notice and an opportunity to 
submit written comment and to appear in oral argument 
before the Board on the regulation of May 20, 1949 (13 
Fed. Beg. 7785,14 Fed. Beg. 370,420). Petitioner submitted 
written comment thereon, and was allocated time within 
which to present oral argument to the Board, supra, p. 16, 
n. 11. Petitioner was fully apprised of the Board’s inten¬ 
tion to deny its application for individual exemption and 
the bases therefor. (App. 84A, 28A, 41A, 59A). Petitioner 
was not deprived of due process in the termination of its 
prior exemption. Its contention that adjudicatory proceed¬ 
ings were required for that termination, in addition to being 
erroneous as a matter of law, is a mere technical claim for 
an empty hearing at which facts should be formally estab¬ 
lished which petitioner has never asserted to be erroneous. 

On the other hand, if, as petitioner contends, its prior 
exemption was in reality terminated only by the orders 
denying its application for individual exemption, petitioner 
still could have challenged, before the Board, the facts upon 
which the Board relied in reaching its policy conclusions, 
and thus have made some form of “record” upon which to 
obtain judicial review. 



